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Btmppposes Jenner Bill 
TaCurb Supreme Court 



II 



ATLANTA, Ga., Feb, 26 W .— 

[The American Bar Association 

does not want Congress to try 

to limit the Supreme Court's 

jurisdiction over appeals 

The Home of Delegate*, gov- 
,erntng body of the ABA, com- 
pleted a two-day winter meet- 
ing yesterday by adopting a 
resolution opposing a bill in* 
troduced in the Senate by Sena- 
tor Jenner, Republican of 
Indiana. 

The Jenner bill would take 
from the high tribunal the 
right to hear appeals on cases 



Malone ioeoeeda Chtata *. 
Rhyne of "Washington, while 
Mr, Smith takes over from 
James L. Shepherd, Jr., of 
Houston, Tex. 

Mr. Malone, who will be 48 
in September, served as Deputy 
United States Attorney Gen- 
eral in 1952-3. He was instru- 
mental la establishing pro- 



involving congressional com- 
mittees, executive security pro-!" 1 August at the ABAs ann 
grams, State security programs, j mecting m Lofi Angeles, 
school boards, or admissions to 
the bar. 

The resolution opposing this 
proposal was amended from the 
oor to provide that members 
f the ABA reserve the right jo 
riticize court decisions anld 
at they do not approve or dis- 
prove them. J 
As originally drafted by the 



ABA f s Board of Governors at 

the suggestion of Senator Wile?, 

Republican of Wisconsin, the 

resolution opposed the Jenner j ^J^ under^wWdTlhfr Ju£ 

bill without expressing any tice Department consults with 

opinions on court decisions. * the ABA as to -Qualification* of 

Before ending the meting j ^2^ a ^ mtees totheFed- 
the House of Delegates elected: 
Ross L. Malone of Hoswell, 
N. Mex., as the ABA'S presi- 
dent nominee. Sylvester C 
Smith, jr., of Newark, N. J., 
was chosen nominee for chat 
man of the House of Delegat 

The election will take plal 
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tfP Office Memorandum • 



TO t Th» Director 



UNITED STATES GOVERNMENT 



DATS: 



moM t j, p, yohr 



subject : Th« Congressional Record 



Page A1795 



^UPveme;6otiK ^ 



Senator Talmadge, (D) Georgia, requested to have printed In fht 
Record an editorial entitled "Curbing Supreme Court," from 
February 22, 1958, issue ©I the Augusta (Georgia) Chronicle. 
It is stated in the editorial "There should be full and free discussion 
_in |he Sen ate of t he Jenner bill - S. 2646 - to li mit appellate 
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jurisdiction of the United States S upreme Court . The bill has beer 
offered as a means of curbing a recent tendency in the court to 
assume powers that are not authorized by the Constitution of the 

United States In order to undo the damage already done 

Congress will have to summon up supreme courage to deal with the 
current situation in a manner that wiU reestablish Congress as the 
Nation's lawmaking body. The Jenner bill is an effort to achieve 
s|ch a restoration of congressional powers. It may need some 
modifications to make certain that proposed limitations on the powers 
of the Court will not act also as a limitation of the right of the people 
to appeal to high authority, but there is no question at ail about tha 
need for restoring the Supreme Court to its original function as i 
prltector of the Constitution rather than a legislative body/' • 
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In the originalof a memorandum captioned anddated asabove,the Congressional 
Record for &? " $ £ ^K^Tq was revitw * d and pertinent items were 
marked for theDirectors attention. This form has been prepared in order that 
portions of a copy of the original memorandum may be clipped, mounted, and 
placed in appropriate Bureau case or subject matter files. 
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Substitute Justices ~~r 
Urged for High Court^ 

;y&'V Mr JAY G. HATPIN It -via* 

* Tfhlh the American Bt* Association ha* declared ajajnoi 
the ponding Jenner BUl f which proposes to curtail the Supremo 
nonit's power to override congressional and State authority. tt r 
lima alto come up* with a suggestion ot tt» own which Tory wtfl r 
■say attract stro ng support 

Tnis plan, which the ABA approved In principle at Its oujr* » 
Wnt AUanto meeting, would r* 
quire full nine*member partici 



paUon in decisions of all cases. 
Thli would be attained by cre- 
ation of a panel of Judges 
drawn from among the 67 
members of the 11 United 
State* Circuit Courts of Appeal. 
They would be called up for 
temporal? service on the Su- 
preme Court as needed. 

Whenever the Supreme 
Court was shorthanded, or 
when sitting Judges remove 
themselves from consideration 
of a case because of personal 
disqualifications, the court 
could summon one or more sub- 
stitutes to fill the bench for a 
particular lawsuit/ 

The Bar Association agreed 
wholly with the disadvantage 
of a system by which any 
Judge can withdraw himself, 
with the effect of causing the 
Supreme Court to render some 
of its most important deci- 
sions with less than the mini- 
mum five-member majority 
voting either way. 

Legal Study Set 

But the association appointed 
a committee to study the legal 
possibility of bringing in sub- 
stitutes* The Constitution re- 
quires all members of the Su- 
preme Court to be appointed 
by the President and confirmed 
by the Senate, and the same 
principle applies to all other 
Federal Judges. 

The question is whether a 
lower court Judge could be ad- 
vanced temporarily to the Su- 
preme Court by legislative en- 
actment and t if not, just how 
such a transfer could be at- 
tained legall. It could be done, 
of course, by ^constitutional 
amendment. '< 

4 recent striking illustration 
of the effect of an under- 
manned court was the 4-g 
finding last June that 1. *t 
du Pont de Nemours & Co. 
was In violation of the anti- 
trust law because of its 23 per 
cent holding of stock in the 
Otnersi Motors Corp. 

Two disqualify Selves 

In that case two Justices dis- 



qualified themselves, Tom Clan* 
because ho had launched tfco 
anti-trust action In question 
Attorney General undor 
President Truman and John 
Marshall Harlan because b> 
had been an attorney /or the- 
DuPonts. AasoclaU Justice 
WhAttaker eould not vote ho* 
cause he arrtrod in too court 
too late to listen to argument* 
in the case, * • 

The crucial point is that any ; 
Supreme Court decision by lea* 
than overall majority me vit- -' 
ably continues the lawsuit un* - 
abated until at least Ave 
Judges of the high court can 
be assembled on the same side. . 

The DuPont indictment for- 
criminal disobservance of tho 
ami- trust law occurred is 
1D4D. It was late in 1*54 when 
United States District Judge 
Walter J. Labuy of Chicago de* 
llvered the first decision In tho 
case, exonerating the DuPonts, 
Eight years had elapsed before 
the Supreme Court acted oh 
the case, and then It actually 
settled nothing, , * 

Negotiations SOU Om 

Por nine montha since then 
Judge iabuy has been nofo- 
tiating for a consent decree but 
with everybody knowing that 
neither side will yield without 
carrying the case back to tho. 
Supreme Court. Probably it will 
be two years more before the 
issue ag*hi reaches the ftd* 
preme Court, and then oam« 
ceivably with a short attend* 
ance on the bench. 

The high point of Supremo 
Court short-handedness may 
have been in 1HC when, with 
Associate Justice Jackson away 
conducting the Nuremberg poet- 
war trials, Chief Justice Stone 
died suddenly. ' * / - 

Even before Justice Stonel 
death. 15 cases had been sot 
for reargument because tho 
available Judges divided four to 
four. * i~* 
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JBNNER bilcs^en 

, THREAT TO COURT 

!t -^^^^— ■ 

f EdHoririWritir, Hailed by 

Ubtrtias Union, Warns of 

Crippling High Tribunal 

Br MUBKAY ILLSON 

A warning* of attempts to 

I "cripple" the Supreme Court 
j and to "erect spite walls" around 
. it was sounded yesterday at the 
i annual conference of the New 
York Civil Liberties Union 

The warning was given by 
Irving Billiard, editorial writer 
of The St. Louis Post-Dispatch, 
after he had received the Fiorina 
La'aker Civil Liberties Award of 
$1,000 for outstanding work in 
the field of civil liberties. 

Mr. Dilliard told the confer- 
ences luncheon session that 
Senate BUI 2646, submitted by 
Senator William E. Jenner, Re- 
publican of Indiana, was intend- 
ed to "cripple the Supreme 
Court** because of recent rulinzs 

If avoring civil liberties; 
Vlndtetivenes* Charged 
Speaking in the * Roosevelt 
fc . Hotel, Mr. Dilliard declared that 
the Jenner bill "would have 
Congress vindictively retaliate 
against the Supreme court for 
some eight civil liberties de- 
cisions.** i 

He said that the proposed 
legislation would bar the court 
"from appellate jurisdiction in 
five important fields, such as 
Congressional investigations and 
Government employment in loy 
alty investigations." 

He said the bill also would 
''block the Supreme Court out 
In cases involving teachers and 
lawyers caught in the same 
net" Mr. Diiiiard continued: 
* "The proponents of the Jenner 
bill and the many other pending 
attacks on the Supreme Court 
would have the American people 
believe that our high bench to- 
dayMs packed with irresponsible 
jurists of one reckless mind. 
Actually the nine Jurists who 
make up our Supreme Court 
now are probably more repre- 
sentative than the 

t »v nrpvin n« 

bench! 1 ' * 



the mepbers of 
Supreme court 



J 



o 



Mr Mliard notsd that of the 
present Supreme Court Justices 
four owtd*lMiLCOnimliilo&s to 
President Eiselnfctver^ three to 
jrresiident Franklin u, Koose- 
*t*lt and two to President Harry 
ft/ Truman. < Ha declared that 
geographically the Justices 
were "norm widely representa- 
tive of the entire nation than 
at any time in its history: 
: - ; <Sp4te Walls' fteesi 

, After pointing to their widely 
tanging qualifications for the 
pourt, he said : , 
: "Tht notion that such a 
group of men, so variously ex- 
perienced and assembled, would 
$o either deliberately opposed 
to or thinkinfly blind to the 
security of the American people 
it ridiculous on its face, tet 
there are those among us, in- 
cluding the sponsors of the Jen- 
ner but, who are trying to use 
that notion to erect spite walls 
around our highest tribunal." 

A panel discussion on "Wire- 
tapping and Eavesdropping" 
followed the luncheon session. 
Stanley J. Tracy, Washington 
lawyer and former assistant 
director of the Federal Bureau 
of Investigation, said: 

"Uncontrolled wiretapping 
and eavesdropping constitute a 
substantial threat to individual 
liberty, but properly restricted, 
these activities are essential, if 
not indispensable, to both na- 
tional and individual security," 

Edward Bennett Williams, 
Professor of "Law at Georgetown 
University and also a Washing- 
ton lawyer, said that although 
Congress had made it a crime 
to tap telephones or to use in- 
formation obtained from taps, 
"the Federal Bureau of Investi- 
gation has been and is contin- 
uously engaged in this illicit 
act, and U-aaagone an< 
unchallenged? 
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A wmmtor <rf attempt! to 
^crfppl*" Ui*. Supreme Court! 
suSTto "end spite wans" around 
it was sounded yestertUr •* *** 
umual conference of the New 
York Civil liberties Union, 
9*9tie wmtnlnf was given Vy 
Irvine DilUard, editorial writer 
JoTtS* Bt Louis Post-Dispatiih, 
jitter he had received the Fiorina 
lUl^er Civil Liberties Award of 
$1,000 for outstanding wotk to 
the field at civil liberties, ,- 
^%dn Dflliard told the cotder- 
lenoe's luncheon session that 
»mate Bill 2646, submitted by 
[Senator William E. Jenner, He- I 

iblican of Indiana, was intend- (, 
to "cripple the Supreme 
_____ because of recent rulings 
favoring civil liberties. 

^Speaking in the Roosevelt^ 

tdtel, Mr, DilUard declared that - : 
the Jenner bill "would have, 
Ogngress vindictively retaliate, 
against the Supreme Court for J 
jome eight civil liberties de-l 
Visions/' • * 

He said that'" the proposed! - - 
jtegislatioft would bar the court* ^^ _— > / j 
."from appellate jurisdiction ln^ CL f Jf il / 
We important fields, such as; O/* (7)^7^ 
Congressional investigations and 
HtJovernment employment In loy- 
alty investigations/' 

r - r - Court Hake-TJp Hailed 

He said the bill also would 

^Wck the Supreme Court out 
in cases involving teachers and 
lawyers caught in the same 
net-" Mr. DilUard continued; 
"The proponents of the Jenner 

•bHljand the many other pending 
attacks on the Supreme Court 
would have the American people 

'beittve that our high bench to- 
day is packed with Irresponsible 

JWjsts of one reckless mind. 
Actually the nine jurists who 

i nWfte up our Supreme Court 

ihttw are probably more repre- 
sentative than the members of 

jjjy, previous Supreme -J*nrt 

A panel discussion 0I ^^tafc 
l> tapping^ and JCavesdroppffl^ 
^WBPRlT-ir 1 luncheon session. -t,^ 
-Stanley J. Tracy, Washington X^ 
jftwycr and former assistant 
director of the Federal Bureau 
dtf-Jiwes-iga-ion, said: 

Uncontrolled wiretapping 



E eavesdropping constitute -. 
stanfal threat to individual? 
_rty, fcit properly restricted, 
■ ftlfese activities are essential, If 
\ «wt . indispensable, to both na- 
V__*tJonal and individual security/* 
J 1 Edward Bennett Williams, 
/ fatmt essor of Law at Georgetown 
/ University and also a Washlng- 
l dgn, lawyer, said that although 
I "Congress had made it a crime 
[ ,to tap telephones or to use in- 
1 leVmation obtained from taps, 
l **the Federal Bureau of Invest!- 
\ 0tk>n has been and is contin- 
\ \wusly engaged in this illicit 
\ a$t, and it has gone and Is going 
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Service RecoM RulecT 
Only Discharge Basis 



& •; o 

** The gupremeCourt ruled A 
to 1 yesterday tflarthe Secre- 
tary bf the Army cannot con 
aider a soldier's pre-induction 
activities in deciding the na- 
ture of his discharge. 

By ruling on the two cases 
before it, the Court also threw 
oil the Government's argu 
mint that the type of dis- 
cturge a serviceman^ receives 
ispiot subject to court review. 



Until yesterday no court had 
interfered with the military 
Secretaries' discretion in fix 
ing the nature of discharge 
Federal courts are now oi 



tfNuirV Jowil 



and Howard If. XbfJfrriowit*, 

former servicemen from New 

York. _ Both were given lefs- 

JLhan honorable discharges for 
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notice that they can. hUeged pro^Communist activt 

Review Is Ordered r" Charges agai^t Harmon 

The Court ordered the Dis- also included a letter he had 
trict Court here to review "in written after induction urging 
the light of this opinion" cases [financial help for the defense 
involving John Abandon Illjof Smith Act cases. The Jus- 
; ' ftice Department indicated it 

I "felt this was a trivial charge. 
I Presumably, both will now be 
I given honorable discharges. 
; Lawyers for the two men 
said close to 700 other service^ 
jnen have been given less-than* 
honorable discharges solely 
because of pre-induction activ- 
ity. Presumably Uwy, too, wi|J 
be upgraded as a result of the 
decision. 

Ko Army Comment 

The Army had no comment 
on the effects of the decision. 
Several months ago, however, 
it stopped considering pre-in- 
duction activities. 

The Court in an unsigned 
opinion disposed of the juris- 
dictional question quickly. 
Federal courts have authority 
to construe laws under wK _'• 
discharges are awarded to 
termine whether the Secretly 
exceeded his power, it said. "If 
he did so . . . judicial relief 
from this illegality would be 
available,'* said the Court 

Once this was settled, the 
Governments case evaporated. 

Justice Department lawyers 
h ad conc eded reluc tantly in 
or A <li£unKntfi last mmittj Uivt 
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ffey agreed prr-inductS i 
Efvltfes could not be cenaMeri 
L "We think," add the Oaa 
that the type of discharge 
he Issued is to be determlu 
palely by the soldier's mfflta 
»?ord in the Army." 

Lone Dissenter/ 

Justice Tom C. Clarfc m 

lone dissenter. He felt 

the fntent of Congress i 

e the executive branch c " 






pl*c jurisdiction 
Ichlrges. N - 

f Clark also differed from th 
I majority on use of pre- indue 
[tion activities. The itatut 
creating the Army Reviei 
Board, which reviews dii 
charge appeals, provides t! 

findings shall be -basfi 
iifon "all available recori 
Army has on the m 
irk said the majority 
mged "all" to "some." 
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^V\ Y Mr. Belmonti 

°/%A> Mr - Mohr_ 



3efore Senate Internal Security Subcomnittee 

(Hearings on S, 2646) i S 

March 5, 1958 ' ~ V* 



In nine days of hearings criticism of my bill 5, 2646 has fallen 

* ■ 

into several categories, I want to discuss these briefly, touch upon th£ 
^jnain objections to the bill whicbrTiave been advanced, and answer them* I 
won't do this extensively, because I don't think the objections to the bil 
require extensive answers* 3ut there are a few points I want to make 
before this record closes. ; ^\P j 

All of the objections to this bill fall into two main categories , 
I (1) those which involve the claim that the bill is unconstitutional, and 

(2) those which admit the constitutionality of the bill but object to one 
* or more of the features of it on some other grounds. 

Let's lock first at the constitutional arguments. 
The constitutional arguments against the bill fall into three sub- 
classes: 

(1) xhe argument that the language of Article III, section 2, clause 2 
does not mean what it says. This is the argument first advanced by Mr, Joe 
Rauh when he testified representing Americans for Democratic Action, This 
is a completely specious argument and has been repeatedly refuted by expert 
witnesses during the course of these hearings, 

(2) That the grant to the Supreme Court of original jurisdiction 
over cases having a State as Party encompasses a grant of appellate juris- 
diction over any case in which a State is a Party, and that this includes 
cases brought in State courts and involving State statutes. This point not 
only does not involve any good law, it doesn't even involve any good logic. 
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As Mr. Frank Ober pointed out yesterday during his testimony, original 
jurisdiction and appellate jurisdiction are two separate things in law, 
and are treated quite separately in Article III of the Constitution, 

(3) That the provisions of Article III, section 2, clause 2 of 
the Constitution, respecting the power of the Congress to regulate and 
make exceptions to the appellate jurisdiction of the St^reme Court, have 
been somehow negatived by the adoption of some amendment to the Constitution* 
Two amendments have been suggested as possibly modifying the cited provisions 
of Article III* They are the Fifth Amendment and the Fourteenth Amendment , 
Now, the Fourteenth Amendment can hardly be deemed as amendatory of Article III 
of the Constitution, since the amendment is concerned with actions by the 
States and Article III is concerned with a grant of power to one of the branches 
of the Federal Government. The Fifth Amendment, of course, cannot be said 
to repeal Article III, and is not in any direct and apparent conflict with 
the provisions of Article III; the Fifth Amendment does, however, protect 
certain individual rights and if one of those protected rights should be 
directly interfered with through an exercise of power under Article III, 
it is conceivable that such an exercise of power might be deemed unconstitutional. 

We come then to consideration of whether anything in the Fifth 
Amendment to the Constitution can be deemed to render my bill unconstitutional * 

Principal proponent of the contention that the Fifth Amendment to the 
Constitution might be considered as a bar to enactment of my bill was 
I Kr, Tom Harris who testified representing the AFL-CIO. Mr. Harris did not 
\ say that my bill was unconstitutional: he simply suggested how a court might 
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find it unconstitutional. It would be necessary, Mr. Harris said, to find 
that one of the categories in ny bill represented an unreasonable classification. 
Mr. Harris did not express the opinion that any of the categories in ny bill 
was unreasonable; he just said it migit be possible for a court to decide 
that one of them was. Mr. Karris gave some exan$les of what he considered 
unreasonable categories — such as a provision which might seek to divest the 
Supreme Court of jurisdiction to try a case involving a particular named 
person — and none of the examples he gave was anywhere close to any of the 
provisions of ray bill. 

Those are all the arguments that have been made about the constitu- 
tionality of the bill. None of them will hold water. 

Now we cone to the opposition to the bill on its merits. 

The American 3ar Association passed a resolution opposing the bill 
on two grounds; first, that the bill was contrary to a position previously 
taken by the American 3ar Association at another time and prior to some of 
the worst of the recent decisions of the Supreme Court. This is of course 
a self-serving action. It might be well if the 3ar Association were reminded 
of Emerson* s warning that a foolish consistency is the hobgoblin of little 
minds. The other announced basis for the Bar Association's action was that 
my bill would be ''contrary to the maintenance of the balance of powers 
set up in the Constitution." As I have already pointed out in a public 
statement, my bill only proposes to implement one of the basic check and 
balance provisions of the Constitution; and I fail to see how the use of a 
constitutional provision can be deemed to be contrary to the spirit of the 
Constitution. 
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Various witnesses and others have assumed the right to declare the 
basis upon which I have predicated this bill. They charge me with seeking 
to punish the Supreme Court. I would not be adverse to admitting this charge, 
if it were true; because I think some of the recent decisions warrant 
punishment, at least to the old-fashioned extent of being required to 
stand in the corner. Hut punishment was not the objective of the bill; 
and in fact, the bill would not and could not punish the Court . 
The Supreme Court has no vested interest in any case or any class of cases 
that comes before it. The compensation of the Justices will not be affected 
in any way if my bill is passed* Working hours will not be affected* If 
they are held in less repute by some of the citizens of this country than 
they formerly were* this is not and will not be the result of vm bill, but 
rather the result of the decisions which the Court has handed down. Ho, 
the purpose of this bill is not to punish the Court; the purpose 
of this bill is to utilize one of the basic check apd balance provisions 
of the Constitution for the purpose of restoring a balance which has been 
seriously upset by the actions of the Supreme Court. The Court has 
repeatedly sought to legislate. The people of the United States are un- 
i happy about this. They do not have to be lawyers to understand that it 
is the job of their elected representatives to legislate, and not the job 
of the Supreme Court; and they do understand this. It is not any particular 
decision or the provisions of any particular decision which I am attacking 
with this bill. What I am attacking is the problem of how to overcome a 
trend — a trend toward judicial legislation by the Supreme Court of the 
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United States, I concluded that the only way to check this trend was to 
utilize the provision of the Constitution which I believe was placed there 
for the purpose of permitting the Congress to act in just such a situation 
as we now find ourselves in. 

It is perfectly clear to me as it must have been perfectly clear 
to everyone who has examined this question in any substantial degree that 
enactment of the bill S. 2646 will not repeal or reverse any of the decisions 
of the Supreme Court about which I— among many others —have complained. This 
kind of an act cannot reach and affect a decision of the Supreme Court. It 
may be that by a different kind of an act or acts, the Congress could for 
the future effect a change in the principles declared by the Supreme Court 
in some of these recent decisions { and so far as this can be done, I want 
to see it done, and I will help to do it, where the change will restore 
the Constitution to its real meaning, where the Supreme Court has warped 
and twisted and misconstrued it, 3ut I have never thought that my bill 
would change any of these decisions or any of the dourt*s interpretations. 
What mf bill will do, I hope, is to push the Supreme Court out of the field 
of legislation, and back into the area where it was constitutionally in- 
tended to operate. Jiy bill is not punitive; it is wholly remedial in purpose. 

It has been said in opposition to this bill that, if enacted, 
it would result in the possibility of diversity of decisions. In order to 
consider this point intelligently, we must take note of the fact that several 
different situations are covered in my bill. 
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With respect to judicial power over congressional investigations, 
ray position is that there should be none; and if ny bill should be enacted, 
and the appellate power of the Supreme Court in this field should be curtailed, 
we would have none* Lower courts could protect the rights of individuals 
without attempting to police the investigative powers of the Congress or to 
assert its legislative powers. It has been the Supreme Court, not the 
inferior courts, which has sought these unworthy ends, 

Vith respect to the Federal Employee Security Program, I think 
[nearly all of the cases would be brought in the District of Columbia, so 
that the court of last resort for cases in this class would be, to all 
leffects and purposes, the United State? Court of Appeals for the District 
f Columbia Circuit f 

With respect to the enactment of State laws and the conduct of 
State investigations respecting subversion, with respect to the control of 
subversive activity in local schools, and with respect to admission of 
individuals to the 2&r of particular States, I feel that a federally* 
imposed uniformitj r is extremely undesirable. These are matters committed 
by the Tenth Amendment to the Constitution to the States, they should be 
controlled by the people of the various States through their elected legis- 
latures, and whatever they decide to do, the Federal Government should not 
interfere* States certainly have a right to protect their own welfare; 
to protect their children} and to choose who shall be the officers of their 
courts. 
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It has been argued against w bill that it would have the effect of 
"freezing" the various Supreme Court decisions in the fields vihich the bill 
would affect* IMs argument depends upon the assertion or the assumption 
that all lower courts would be absolutely bound by these decisions, even in 
cases where the lower courts might consider the decisions to be bad law* 
This argument is just another way of saying that the Supreme Court can 
make law which neither the Congress nor any other court can change; but that 
the Congress can do nothing to change a law which the Supreme Court has 
made, and that the judge of a lower court aaust adhere to a decision of the 
Supreme Court rather than to the Constitution as he understands it* I say, 
that is not the case* The Congress can act, in any one of several ways, 
and ray bill is one of the ways. And a lower court can act, in a way contrary 
to a Supreme Court decision; because what the judges of our courts are 
svjorn to uphold is the Constitution of the United States, not the 
Supreme Court of the United States* 

Before I close, I want to refer to the letter of the Attorney 
General of the United States, delivered yesterday and placed in the 
record yesterday afternoon. First, I want to call attention to the fact 
that the Attorney General was requested by letter of the Chairman of the 
Committee on the judiciary, under date of February 3rd, to appear and testify 
on this bill. I am informed that letter was never answered* I am 
informed the Attorney General spoke to the Chairman of the Committee and 
asked if it would really be necessary for him to come up in person, or if 
he could send a written report, and that the Chairman told him if he didn*t 
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want to come, a written report would be all right, I take that to mean that 
the Attorney General did not in fact want to come up and testify before this 
committee, and subject himself to questions; he preferred to file a report in 
writing and have it sent up here by messenger* 

We have been trying to get this report from the office of the Attorney 
General for some two weeks now; and the word always has been that the report 
, was in process. Ifcey were "working on it/ 1 I had visions of a long and 
carefully-drafted and well- documented and erudite report, that would gjve us 
some help in our consideration of this bill. But no. ttiat is not what we 
got. We got a two and a half page letter addressed to the Chairman of the 
full Committee , which starts out; 
n Dear Senator: 

"Because of the importance of the subject, I am taking the liberty 
of stating my views on the bill S-2646. ♦ ♦" 

That doesn't even indicate that the Attorney General knows he has 
been asked to testify on this bill. 2hat sounds,, like he was telling us 
he is sending us hie opinion voluntarily. How can he be "taking the 
liberty 1 ' of stating his views, when he has been asked in writing by the 
Chairman of the Committee to do so? 

Well, the Attorney General's letter goes on for another two pages. 
The second paragraph summarizes what the bill provides. 

Then the third paragraph starts off with this sentence: 

"In the first place, it is clear that this proposal is not based 
on general considerations of policy relating to the judiciary." 



_ v 
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Now where do you suppose the Attorney General got that idea? 
How can he say it is clear to him on what basis I based my proposal? He 
has not talked to n>e about it. She Attorney General goes on; 

"It (my proposal) is motivated instead by dissatisfaction with 
certain recent decisions of the Supreme Court in the ares* covered and 
represents a retaliatory approach of the same general character as the 
court packing plan proposed in 1937." 

This is one of the specious arguments against the bill which has 
been repeated by various thoughtless witnesses; but I never thought I would 
hear the Attorney General of the United^ States repeat it* 

I am of course interested to hear that the Attorney General dis- 
approved the n court packing plan" in 1937 » 

Now, let me point out what the real relationship is between the 
court, packing plan and my bill* In the first place, the court packing 
plan was an effort to influence the Court so as to bring about a 
particular kind of decision* My bill is an effort to halt the 
incursions of the Court into the legislative field. Hie court packing plan 
advanced by President Roosevelt sought to influence the Court by increasing 
its size and thereby changing its philosophy* My bill does not seek to 
change the philosophy of the Court in any way * I do not believe that to be 
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possible* -but rather to set up a barrier against the philosophy which the 
Court has been evidencing* 

One more point needs to be brought out: the liberals who favored 
the court packing plan in 1937 have been making a good, deal of the fact that 
they appear now as defenders of the Court, in opposition to my bill* But. 
, they have not changed their position one iota. The liberals opposed the 
Court in 1937 and favored the court packing plan because they were anxious 
to secure Supreme Court approval for social and other legislation which 
would change the face of America and lead to increased centralization 
of government and the destruction of .States' Rights. She liberals who oppose 
my bill today are doing so for exactly the same reasons* It is the 'Supreme 
Court which has changed its position in the interim, not the liberals , and 
not Bill Jenner. 

Well, now we come to the fourth paragraph of the Attorney General's 
letter. He says that the Congress has only enacted legislation of this kind 
once before, that this was in 1868, and that "because it realized that this 
was a mistake Congress reversed itself, restoring the Jurisdiction in 1885, " 
I do not know whether the Jurisdiction which the Congress took away from 
the Supreme Court in xpoo was restored 1? years later because Congress 
realized that it had made a mistake 17 years before, or because the ^ 
situation tad changed in the intervening 17 years. I can foresee the possi- 
bility that if my bill passes, another Congress 17 or 20 years from now might 
see fit to restore the jurisdiction which this bill would take away, on the 

ground that in the meantime the Supreme Court had learned to stay within its 

proper orbit, 
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and could once again be trusted with matters in these fields. However that may 
be, I do want to call attention to the fact that Congress did on a previous 
occasion make use of the sane constitutional provision which I would 
make use of through the enactment of my bill S-2646, and that the Supreme 
Court of the United States considered the matter and held the bill to be 

(constitutional, and bowed to its provisions* Ifce Attorney General 
apparently does not think that the question of constitutionality of the 

Jbill is sufficiently important to receive any mention in his report* 

On page 2 of his report, the Attorney General raises the question 
I have already discussed, with respect to the possibility of different 
rules of decision in different circuits and in different State courts. 
I have already spoken about that question, but I will add this: 
There may be some argument for uniformity of decision aiacng the circuit courts 
of appeals; but there is no logical argument for uniformity in the decisions 
of the courts of the States. Ifce State courts are exercising residual powers. 
The Federal courts are exercising only specified powers granted under the 
Constitution . We do not demand thfct all of our states be alike. We do not 
demand that they think alike on matters of public policy . There is no reason 
for demanding that their courts think alike or adhere to identical rules of 
decision. Ihere are in fact many subjects today on which there are different 
rules of decisions in the various State Supreme Courts j and no one has been 
suggesting that there should be Federal legislation or Supreme Court legis* 

{ lation to force uniformity* 
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The Supreme Court does not make It a practice to accept all cases 
which Involve decisions of the courts of appeals which may differ fran decisions 
of other circuits. 

The Attorney General goes on to declare that "Full and unimpaired 
appellate Jurisdiction in the Supreme Court is fundamental under our system 
of Government/' That must be the Attorney General 1 s opinion; because it is not 
the Constitution; and I guess we are supposed to consider the Attorney 
General 1 s opinion more fundamental than the Constitution. The Constitution 
contains the provision in Article III, section 2, clause 2, giving the Congress 
the right to make regulations and exceptions with respect to the Supreme Court's 
appellate jurisdiction. That certainly is not "full and unimpaired" appellate 
jurisdiction. So ve have this situation: the Attorney General is declaring as 
fundamental sane thing that the Constitution not only does not provide for but 
specifically provides against. Personally, I 1 11 take the Constitution! 

The Attorney General goes on to indicate 1}h&t he regards the Supreme 
Court as the "final arbiter 1 ' in "the maintenance of the balance contemplated 
in our Constitution as among the three coordinate branches of the Government/' 
But the whole theory of our Constitution is that there should 
be no "final arbiter 11 — because the Founding Fathers understood that if any 
one branch of the Government got complete ascendancy, we would not have a 
government of checks and balances, but an oligarchy which would lead 
unquestionably and irresistibly to tyranny. The Constitution did not make 
the Supreme Court the "final arbiter" --nor did even Mr. Justice Marshall, 
in M arburyv. Madison , Marshall said there were "sane cases" in which 
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the Court should consider quest! one of policy* He did not say that the Court 
should consider questions of policy In all cases ♦ Nov It happens that the 
case of Marbury v. Madison was tried without a Jury; and, therefore, naturally, 
the Court was allowed a much wider latitude than it would have been if this 
had been a jury case. 

The genius of the Constitution is that it does not provide for a 
final arbiter; it does provide for checks and balances which may be used by 
the different branches of the Government, one against the other, to guard ageinst 
or to repel encroachments. It is this very system of uneasy balances which 
gives the citizen his best guarantee that his rights will continue to be 
observed. For once all power is put In a single place, so surely as "power 
corrupts and absolute power corrupts absolutely" the individual rights of 
citizens are doomed frcm that day on. 

At the top of page 3 o£ his report, the Attorney General says: 
"This type of legislation threatens the independence of the Judiciary/ 1 
That statement simply is not so. This bill does not threaten 
the independence of the Judiciary, and it does not threaten our system of 
checks and balances. What it does threaten is the imbalance which has been 
created by decisions of the Supreme Court in recent years. It threatens the 
power to legislate which the Supreme Court has arrogated to itself during 
those years. It threatens the status quo, the situation which favors the 
growth of big central government and the decline and decay of States 1 . Rights * 
There are a great many people in this country today who favor 
that status quo, *ho want to see it preserved, and we must now assume the 
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Attorney General of the United States is one of them* But that does not 
Justify him In confusing the status quo with the independence of the Judiciary. 
Well, so ouch for the report of the Attorney General. I wanted 
to mention it, because I think that when the Attorney General of the Uhited 
States expresses an opinion upon proposed legislation, it should be important. 
In this case, I think he has been badly advised* 

In closing, I want to repeat in new words what I have 
said many times before, and at least once here; I introduced this bill not 
out of any spirit of retaliation, but out of a deep concern for the preservation 
. of the Constitution of the United States as it was meant to be, and our American 
way of life as we used to know it. I have introduced this bill in an effort to 
secure action by the Congress which would help to restore the balance between 
the respective branches of the Federal Government, and to restore to the States 
a measure of their rights, guaranteed under the Tenth Amendment of the 
Constitution, but which have been stripped from them, notwithstanding that 
guarantee, by judicial legislation, I am not wedded to any line or word of 
this bill. There have been seme suggestions during these hearings respecting 
possible amendments to the bill, and I am willing to sit down with the committee 
and consider any of those suggestions. If the Committee can agree upon different 
language, even representing in part or in whole a different approach to this 
problem, but which will be effective in achieving the objective I have sought, 
the Ccramittee will find me ready to go along. I will support this bill or any 
other bill which I think will help to limit the Supreme Court to its proper 
sphere of action, to restore to the Congress autcnany over the con duct of 
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its own affairs , and to preserve for the States the rights and powers which 
they reserved when the Federal Government was created, and which are guaranteed 
to them under the Tenth Amendment to the Constitution of the Utaited States* 
I think my bill S. Z6k6 will go a long way in that* direction, and I am going 
to he for it with all the force I can muster* If you can show me a better 
way, or even another good way, to accomplish the same purpose, ycu can count 
on my support* I have no pride of authorship* I am not trying to pass a 
"Jenner Bill." I am Just trying to get a Job doue--a Job that urgently needs 
doing. 
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People Have Reason To Be Mystified 
When High gourt Calls One Right 



i 



This week the , US 'Sugreme 
court astonished the country by 
rejecting the appeal of 23 Holly- 
wood actors and writers who had 
originally sued for some $56,000,- 
000 in damages because they were 
fired, and they charged blacklist* 
ed by other employers, for having 
taken the Fifth Amendment under 
questioning by the House Un- 
American Committee. The Cali- 
fornia state courts liad ruled 
against them and the decision of 
those courts now stands in view 
of the high bench's ruling. 

We say the country was aston- 



ished because in recent months the 
Supreme Court through a series of 
rulings has manifested the tender- 
est kind of feeling for assorted 
criminals, including the Com- 
munists and fellow travelers who 
have manifested certain segments 
of our economy* 

In this case, of course, the Call-, 
fornia state courts were dead" right 
and so was the high court The 
point is that many of us axe so 
accustomed to the court's whimsi- 
cal and irresponsible rulings that 
when it gets right on one we ax^ 
mystified. 
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Judge Hand Seen Debating 
GrartV 'Legislative' Role 

WASHINGTON, Mar. g— Perhapa the meet reportable 
comment an the gU-!mportant tone of how far tktrminrm* 
Court of the United SUtas shall be permitted to dove** tato 
a Third legislative cfaAmbtr" has com* Cram Jggjtg L earned 
HanJ, retired. ^ >liL^- * \-/ 

Ha Is one of the most respected and 
most famous members of the Federal bench. 
The three lectures he recently delivered be* 
for the Harvard Law School have just been 
published by the Harvard University Press, r 
and they leave no doubt that In his opinion 
the Supreme Court overstepped its powers 
in the way it ruled in the "segregation" 




In the laat lew days Judge Hand's lee* 
ftures have been the subject of much favor- 
able comment at the Capitol here among 1 
Senators who all along have felt that the 
Supreme Court has been usurping legisla- 
tive power. 

Known mi "Liberal" 

Judge Hand sat for many years on the 
David Lawrence Ul ^ted States Circuit Court of Appeals in 
New York City. He Is known as a "liber*," 
but he Is also known as a fearless judge who did not alhfiw 
considerations of political expediency or emotional feelings lo 
impair his reading of the Constitution or his study of the bafcc 
precedents established by the courts in previous years. In ffis 
day, Judge Hand's opinions were usually accepted by the 
Supreme Court because of 



Hand says, _ 

to tnderstand" on what 
tnel Supreme Court 



their persuasive interpretation 
i of the "law of the land." 

Judge Hand finds himself 
I perplexed by the decisions in 
"the "segregation'* cases. He 
says it is "curious" that the 
Supreme Court failed to men- 
tion Section Three of the 
Fourteenth Amendment, "which 
offered an escape from inter* 
vening, for it empowers Con- 
gress to 'enforce' all the pre- 
ceding sections by 'appropriate 
legislation; " 

On Court's Bole 
Judge Hand, after endeavor- 
ing to anaiyac the Supreme 
Court's 1*54 opinion in the 

"segregation" eases, says 
*1 must therefore conclude 

this part of what I have to say 

by acknowledging that I do 

not know what the doctrine is 

as to the scope of these clauses. ,_ 

I cannot frame any definition that the SamVtwS* rwJL *S •^ 

that wm explain when the jaaw WjSSrtSS ££ 

court will assume the role of a sUtutkm or the pnaLat? n tj£2 

third legislative chamber and houndtoTfmtoe faSSi^ ^ 

when It will limit its authority fwrBTe*<ihirf I IwtoieUwrtS* 

to keeping Conrress and the |£r." Jud^aKwt^: 

(states within their i^iM' 1 Mq Q0Mn ^ »ant 



thdf he 

to Inde; 

JJ^Tsm mmmv 

theirtew that It may actuator 
legislate. Be asks whether we 
should eatabUsh a -third leg- 
islatlTo chamber." and thai 
adds: ^^ 

"Ii we do need a third 
«»*»ber it should appear for 
•what It is, and not as the In- 
*Wter of inscrutable prin- 

Net by Appointment 
Judge Hand, howeror. doubtsi 
whether My JU)J „ g^,,^ J 

permitted to "aenre as a com. 

%!?$£?"* 1"* *w«* 

tny Wider form of Judicial re- 
%» that is bawj^toe 
•tooral radiation- of court do- 
clslooa, 



lauUiorit*.' 
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serving by appoint- 
ment 
He writes: ' 

"For myself It would be most 
Irksome to be ruled by a bevy 
of platonlc guardians, even If I 
knew how to choose them, 
which I aisuredly do not If 
they were In charge, I should 
miss the stimulus of living In 
a society where I have, at least 
theoretically, some part In the 
direction of public affairs. 

"Of course I know how Illu- 
sory would be the belief that my 
voU determined anything: but 
nevertheless* when T go to the 
polla. X have a satisfaction In 
the sense that we are all en 
gaged In a- common ventm 1 
r*rttaa*e*taiy SyaUm 
Tfcis te but another way of 
saying that \t the 
Court ta to write 
and new amendment* to the 
Constitution as. In effect naa 
been done in recent years, then 
It la much better to Intrust 
such power to a legislative body 
te whose members tha>etUaen 
can vote In approval or dlsap* 1 
proval In a broad sense, this 
ts what parliamentary govern- 
ments da They are elected by 
the people and they write the 
"supreme law of the land * 

Congress Is today face to face 
with the Issue of whether the 
Supreme .Court as a **third leg- 
islative chamber* should eon* 
tinue to usurp power. Bills are 
pending and hearings are be- 
ing held currently by the Ben- 
ate Judiciary Committee to de- 
termine the hmlts that shall 
be placed by law on the power 
of the Supreme Court to decide 
certain types of cases. Ttot Con* 
stltutioc explicitly gives Con- 
gress the power in certain in* 
stances to limit the authority 
of the Supreme Court It will 
fee interesting to aee whether 
^Congress will abdicate its fun* 
Uons by inaction or stand up 
for Its right to conduct its own 
legislative business, including 
the power to set forth the rules 
that r^aU govern Its committees 
in conducting hearings and In- 
quiries so as to assure itself 
of the Information 

!**» *-* mfrHrtf 
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*T£E Senate JtfdfclAfy CSito- 
iftttteehas recehrtd ** Jatlr- 
{ eating t rsnge of fetters it it 
; <fid witnesses pA Sen, Wil- 
» liam X. ^*n* 
\ ner's <&VInd.) 

iurifiJcdOD of 

i t h e Supreme 

1 Co urt in se- 
curity cases. 

A. check of 
*bout half the 
letters re- 
ceived by the 
f ! Internal S e - 
> curity Sub* 
- c ommittee 
[j »howed^2fflLfli_ 
[ bill anrfTour opposed. TheV 
were from private citizens 
I and patriotic societies who 
: felt the Supreme Court has 

Imade things easier for sub- 
versives and should be set 
down. Half the letters were 
from Texas, California and 
Florida. Most of those came 
from Dallas, Los Angeles and 
St. Petersburg. 

A completely different 
type of response was report- 
ed and put in the record of 
the hearings by Sen. Thomas 
C. Hennings Jr. (D-Mo), 
staunch opponent of the bjjl, 
who polled law-school deans 
and leading lawyers. 

Hennings wrote' to 100 
deans and 50 lawyers and re- 
ceived replies from half of 
them. All the practicing law- 
yers and alj but four of the 
deans opposed thejull. Those 
opposed included 

Wall ace of 
university Law School in 
Jenner '■ home state. 

Others op posed included 
Dean r rwin w ipfrwqM of 

Harvard Law School: John 

k'°r^ ? '* H Ml* ." * enior mem- 
er of the Washington law 
firm of Covington & Burling; 
Arthur E Dean* American 
representative at the Pan- 1 
munjom peace talks in 1993 
and member of the New 
York law firm of Sullivan & 
Cromwell, 

THE BILL would strip the 
Supreme Court of authority ! 
to review cases involving the 
power of Congress to inves- 
tigate the Federal employes 
security program, state anti 
subversive laws, school 
boardV anti-subversive rules 
and admission of \fwys" tr 
ve. ->■ 



WiirbCffuk 
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jfcweeka oil******? 

Sternal Security Sub- 
COmnlittee brought endorse-, 
ment from a long list of ul- 
tra - conservative spokesmen 
tad opposition from the Jus- 
tice Department, American 
Bar Association and many 
newspapers including the 
conservative Chicago* Tri- 
bune. The parent Senate Ju- 
dicfary Committee may act 
on it today. \ 

tetters on both sides fol- 
low a general pattern. Those 
in favor of the bill feel the 
Court has helped the cause 
of communism by decisions 
lika.Watkina (which held a , 
congressional committee' 
must tell a witness how its 
questions relate to its legis- ' 
lative function) and Nelson 
] (which said states must get 
out of the Communist-hunt- 
ing business because the Fed- 
eral Government preempted 
the field with the Smith Act). 
They propose to prevent what 
they consider bum decisions *. 
by killing the umpire. 

SEVERAL of the letters 
favoring the bill cited the 
Mallory decision limiting 
powers tff Federal officers to 
question a suspect before ar- 
raignment. The Mai lory 
rule is not involved in Jen- 
ner's bill. Most of these 
letters did not read like 
lawyers.* arguments. But 
they were not the identical 
frrm letters often produced 
by a pressure campaign. .The 
Subcommittee, staff said it 
had some of those and had 
kept tbem out of the record. 

Those opposed to the bill 
usually made the argument 
that the hill would create 
■"legal chaos" by removing 
the one Court that can inter- 
pret the law for the whole 
country. They say it would 
destroy the last and most 
important step of the cher- 
ished and needed tradition of 
Judicial review* Many ques- 
tion and aome challenge its 
constitutionality. 
, O'Brian, an elder statesman 
ftf American law, wrote that 
be was "unalterably op- 

Roeed" to the bill. He called 
; "an attempt to strip citi- 
zens of the protection of ju- 
dic ial review by th e_ highest 




thai fess existed since 
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first dsjys of our Repub- 
lic* . ■ " "' V 

It if ^ "direct attack 'on 
oof Federal system 4f Gov* 

1 tnunenV he said, "threatens 

; the independence of our ju- ! 
dietary and brashes aside sz\ 

, unimportant all considera- 
tions of personal freedom. It 
is ao sweeping and so square- 
ly at odds with our constitu* 

ftional system as to cast grave 
'diuMs on its constitutional* 

The Constitution permits 
Congress to regulate the ap- 
pellate jurisdiction of the 
Court. But the Constitution 
must be read as a whole, said 
O'Brian. He said * law en- 
acated under one provision of 
the Constitution could violate 
others. 

The Jenner bQl, said 
O'Brian, strikes "at the heart 
of the Supreme Court's func- 
tions is one of the three co- 
ordinate branches of the Fed- 
eral Government, as impartial 
arbiter of Federal-State rela- 
tionships and as historic pro* 

I tector of the freedoms of the 

! individual " 

- WROTE Dean: 

"Judicial review of the acts 
of legislatures, governmental 
bodies and officials is one of 
t the f iTa damentalsof our 
^American constitutional sys- 
i Jem , . . (The Jenner bill) 
I seriously infringes the doc- 
\ trine of judicial review as we 
nave known it since the days 
of John' Marshall ... The 
Supreme Court of the United 
States Is the only court in 
our system which can per. 
form the important task of 
judicial review in all Its as- 
pects, since, the Supreme 
£ourt alone b empowered to 
review decisions of both the 
State and Federal eourts." 
i Enactment of the bill, said 
pean **might well lead to 
legal chaos in that the same 
legal questions could be de- 
cided differently by two Fed- 
eral courts of appeal or by a 
State supreme court and a 
i Federal district court* This 
r would mean "the supreme 
law of the land might be dif- 
ferent fo r persons depending 
^n where tn«y live. ..-.■ 
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__ mmuniat menace is 

real, said* Dean, « tmt "Hi e 
question if whether we 
attould change our own'Jiis- 
V>rlcal institutions that have 
worked well or reasonably 
] well for about 170 years 
^because we are faced with 
'certain evils.** He thinks not. 
: Dean Griswold of Harvard 
called the bill "probably con- 
stitutional" but contrary to 
the Constitution's spirit 

"It \n of the essence of the 
Constitution," he wrote, "that 
we have an ^ Independent 
judiciary. We win not have 
an independent judiciary if 
the Congress takes jurisdic- 
tion away from the Supreme 
Court whenever the Court 
decides a -case that the Con- 
gress does not like." 

He compared the bill to 
Franklin D, Roosevelt's 
Court- packing plan which he 
considered equally "unwise 
and unnecessary.' 1 „ 

"The Supreme Court is an 
essentially conservative Ins ti- 
tution," said Griswold. "It is 
in the nature of things that 
alt should be the subject of 
■controversy, since the qu" 

Lions which come before 
are difficult and import; 
ones. But the Court is the 
balance wheel In our Govern- 
ment . . . It keeps us from 
swinging too far one way o r 
**lfi nth*"" ThrougtIUlll our 






TalaUary, the Court has, 011 the 
whole, performed well the 
essential function of keeping 
our Government on a sound 
middle course . , . If the Su 
preme Colrt is once made 
subservient (to the other 
branches) \ great conserva- 
tive influence which has 
played a key part in the sue 
cessful functioning of our 



Gorernment wotld %e- 

stttUallrlmwJred?^ 

Everyone is free t» 
ciie the Conrfa 



4 cu 

isaid Griswold 
they 




i they deserve % 
I But to take awir its 

(authority In a difficult ___ 
lively area of the Uw wouldt 
he said, solve no problem tna 
feould turn the law of the 
land into a "patchwork." . 5 
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Court-Packing 
in Reverse 

i A1TY. GEN* William P* Rogers 
lmade out & good legal and judicial 
lease against Sea William Jenner's 
pill to strip th^ Supreme Cour t of 
kome of its authoru^T 

Sen, Jenner would take away the 
court's authority to review cases 
^involving congressional investiga- 
Itions, state rules governing admis- 
Isions to the bar and security 
(charges against public employes. 

Mr. Rogers properly reasoned 
that this bill would threaten the 
balanced s y s t e m of government, 
based on our traditional separation 
of powers. And, since it would per- 
mit lesser Federal courts to pass on 
these questions, it would lead to 
conflicting judgments and hence* 

the utmost confusion. 

< 

MOREOVER, as he said, this is a 
retaliatory measure, arising from 

e personal dissatisfaction of Sea. 

nner and others with some recei t 

ipreme Court decisions. LegisI - 

n passed in an atmosphere of rj* 
venge seldom is sound.* 

We, too, have disputed som* of 
these decisions. But we must as- 
sume the court expressed its hon- 
est judgment And in some cases 
the trouble lay in Congress" own 
acts, not in the court's interpreta- 
tions. 

In any case, the Senate is"3i- 
rected by the Constitution to "ad- 
vise" as well as consent to appoint- 
ments to the Federal bench made 
by the President That doesn't 
merely mean patronage advice 
from the Senator in whose state a 
judicial candidate may live. 

INSTEAD of passing a punitive 
law, directed at the present Su- 
preme Court justices, the Senate 
i w o u 1 d do well to encourage the 
l present general tendency of the Ei- 
senhower Administration to choose 
for the Federal courts the ablest 
men available, preferably by pro- 
motions for the circuit or district 
courts. 

The Jenner bill is a form of court- 
packing in reverse, and the Senate, 
in that notable battle o f 1937 r e- 
ject id ceurt-pac king in principle. 
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Jenner Court Bill Seen 
Dying in Committee ^ 



Go 






Br ty AMoeUUd Fnn 

A bill by Senator Jenner, Re- 
Tmblican of Indiana, to curb 
' the power of thH jupreme Cour t 
U reported to fce»facingTIH**t 
In the Senate Judiciary Com- 
'mittee. 

Sources close to the commit- 
tee say that a majority of the 
15 members now opposed the 
controversial measure, although 
the possibility of a compromise 
was not ruled out. 
f A possible showdown vote 
on the Issue today was washed 
cut when the committee's reg- 
ular weekly meeting was can- 
celed because several members 
will be away. 

The bill has been denounced 
by opponents as the most seri- 
ous assault on the independence 
of the judiciary since the lace 
President Roosevelt's unsuc- 
cessful effort in 1937 to enlarge 
the membership of the Supreme 
Court with his so-called 
packing plan." 

But Senator Jenner, accusing 
the court of usurping legislative 
j functions, contends his bill sim- 
ply makes use of a congres- 
sional check on judicial power 
that is expressly set out in the 
Constitution as part of the sys-I^P " 
tem of checks and balances, tnat 



limits Jurisdiction 

What the bill would do is to, 
limit the Supreme Court's ap- 
pellate jurisdiction by with- 
drawing Its authority to review 
lower court decisions in five 
categories of cases. 

These are cases arising from 
congressional investigations, se- 
curity firings of Federal em- 
ployes, State anti-subvtrsion 
laws, regulations of school 
boards or similar bodies con-; 
cerning subversive activities by 
teachers, and the admission of 
lawyers to practice in State 
courts. 

In each of these fields, the 
Supreme Court recently has 
handed down controversial de-j 
cisions. ; 

In the Nelson case, for ex- 
ample, the court threw out 
State an ti -subversive legislation 
on the ground that the Federal 
Government had pre-empted 
the field. In the Cole case, it 
held that a statue providing 
for summary dteml yal nf Fe d- 
UraremjjlOSfeE as security risks 



v 

applied only to sensitive Jobs. 
The court alio found to two 
cases last year that excluding 
lawyeri Irani practice on 
charges of past or present sub- 
versive activity violates the 14th 
Amendment In another case.! 
it ruled that a school teacher \ 
cannot be fired solely because 
of Invoking his Fifth Amend- 
ment protection against self- 
incrimination. 

Questions Must Be Pertinent 
In still another controversial 
decision, tn the Waiting case, 
the court said that congres- 
sional committees have no 
power of "exposure for ex- 
posure's* sake" and cannot 
compel witnesses to answer 
without showing their questions 
are pertinent to a valid legis- 
lative purpose. 

Under Senator Jenner's buX 
no appeals could be taken .to 
court- the Supreme Court on all future 
cases In these fields. Instead, 
the final decisions would rest 
with the highest courts In each 
of the 48 States and In the 11 
Federal Circuit Courts of 
Appeal. 

This is what has given 
to the argument of oppone 
the bill would ca 
"legal chaos." thai "we wo 
have not one but ,59 Supre: 
Courts, 
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AskedtoClaiiiy 
WatkinsC® 

By HOWARD 1. DIJTKIN 

^SUr 8U1I VrlUr 

The SugrgBfi r ° urt n " been > 
asked for "Judicial clarifica- 
tion'' oyj^cpntcovfirrfRl ruling 

Suehclariflcation "is urgent- 
It needed for the administra- 
tion of justice* in the lover 
courts/'* the high court was 
told in a brief filed toy attor- 
neys for Uoyd Bajenblatt, 35, 
| former Vassar College psychol- 
ogy instructor. 
;l m the brief, the attorneys! 
| are seeking Supreme Court re*| 
. view of Barenblatrs conviction 
™on charges of contempt of the 
House subcommittee on un- 
! American Activities. The edu- 
cator had refused to answer a 
j number of questions, including 
'whether he was a Communist. 
tHfe refusal was based on the 
; First Amendment safeguard of 
i I freedom of speech and belief. 
H Court** Specification 

It In the landmark Watklns de- 
I'-clfiion, the Supreme Court held! 
I that witnesses before congres- J 
I atonal committees must be 
I told clearly just what is being, 
\ investigated and exactly how 
I the suctions asked are perti- 
\ nent to the investigation. j 

i The court also, in the opinion 
i 'iritten by Chief Justice War- 
1 Jen, sharply criticized the reso- 
lution setting up the House 
Committee on Un-American 
Activities as ''excessively broad 
2nd vague as to the duties of 
t the committee. 

1 J Because of this criticism, 
some lawyers and judges have 
interpreted the Watkin* deci- 
sion as meaning that no con- 
viction of contempt of the 
House committee can stand 
1 because of the flaws in the en- 
abling resolution. 
Other students of juris- 
prudence hav« termed the blast 
>*t the House resolution iust 
!dlctum~4he expression of the 
court's viewpoint on one facet 
iof the cas^e but not a viewpoint 
Ib wimil - ^ n ultim a * * a fr r~ 
!mination- 



rttj 'd* glf V_ -»- 
peals for the Dla- 




trict mrrit tWi opinion laat 
January Vhen" ,y it affirmed 
Bare^blatt 1 * conviptKm, 6 to 4* 
The majority opinion, wrtt- 
ttn by Judge Walter M Ba»- 
jttan. declared in part: M W* 
believe th*t if the court fc«d 
.intended to strike down the res- 
olution, ft would have said ao 
i"*o many tforda, , . .* * i 
But Chief Judge Henry W. 
"-tttyr^nd Judge David U 
-&ii «aid they interpreted 
Wptfc&ii decision ae mean* 
— ~ Committee haa 
compel tettK 
«^ ,^~^ l it. fa« "ao tte-^ 
,. ite asaiitimint from Con-, 
Ire* . -p-T4p other judge*! 
abo 4U«*n$ed but on different' 
mtmds,r z .**.'. 

!|Ui* resolution" setting up the ; 
KPuae committee empowers it: 
ty$ general, to to* eitigate the ' 
spread of M un-American'* prop* 
agand* and activities. 

*£fcie. ultimate outcome of nine 
contempt appeals now awaitink 

I argument in the United States 
[Court of* Appeal* for the Dis- 
I trict aft* linked to any Supreme 
i Court decision in the Baren- 
lolatfc case, - 

JLmong these cases, to be ar- ; 

gued'-Qn** after another on un- , 

deieemioed dates next month i 

aire the contempt convictions of < 

Playwright Arthur Miller; Li 

brariah Mary Knowles of Ply 

mouth Meeting, Pa.; WilliftB 

Prfce, New Yotfc newspadfer- 1 

map; Herman Liveright, Ipff 

Orjfeani fclevi&ion execu'tfee; 

Oqjdie Wataon, former Phfia- 

jdelphia school, teacher; 6hel 

] ton Robert tfew York neys 

jpaperm an; Norton A. Rusr^ 

scientisr^r^w^ ttrt 

Ohio; John OtfWfc .W 

Elfctrical Workers orga 

fr Bernard Deutch. Unt 

Pennsylvania 

"Student, to*b& 






ToUon 
oardnian 1 

Be 



^ 





E 



\9t ■ 

yton 

Tel« . Hoom 

Hoiioman 

Gandy 




anft Ben 
lernnient.^^^^^^ w * 

a-135 



Wash, Post 
Times He 
Wash, New- 
Wash, Star 
N. V, Hera 
Tribune 
N. Y. Jour 
America 
N. Y. Mirrc 
N. Y. Dai 
N. Y. Tin 
Daily Woi: 
The Wori 
New Lea 



4AR t€Ul958' 



Date — 

NIARi 






0-10 m«v. 10-29-S?) 



Sw 



'*-?.J 



r 



77 



^ 



> 




._. Supr«nt «otrt^ f*irt£{«r *d*tf 
G«Ktfht east came 'only two &j$ After Repre* . 
iv» Keating dbcussed waya and nrtttt M 
inventing audi evtf divisions on $• Ugh tench. 
Four-to-four decisfeftl undoubtedly create* a W 
impression. They tear* *• country*! tftinate 
ifedder of legal iamiet on the fence. The ttrtoua 
^remedies which have been propose;! to assure mine- 
justice participation in all cases oefore the Owrt 
might, htfwever, cause more difficulty that an 
l«ccasional four-to-four decision. - ..- 

* It is well to femember that an e?en ip&t in the 
Court does not leave th* case undecided* The 
Effect is to make the lower court decision pre- 
vail. This Is not very satisfactory to litigants who 
hive carried their case to the highest tribunal 
Vet the alternative courses must be tarefully 
weighed; Mr. Keating has suggested three posai- 
bllities: Jl) Creation of a panel of judges from 
the United States Courts ot^ppeals which eou)4 
%% drawn upon to give thfr^Siipwiffls Court ^MM" 
judges in every case; (2) the use of retired 
Supreme Court justices for this purpose; *Ad (3) 
authorization of the Supreme Court to sit in three- 
"judge panels in some cases. 

It would be possible also to name an alternate 
Justice who would fill in when regular members 
/are ill or disqualify themselves. But -all of these 
proposals create practical or theoretical difficulties* 
Who, for example, would choose a circuit Judge 
to sit in any particular case? The person choosing 
the substitute judge might intact be deciding the 
case. This problem would be minimized by us- 
ing retired Supreme Court justices, but in many 
instances such justices would not be "available. 

The idea of having the Supreme Court sit in 
panels of three, as do the circuit courts, seems 
to be clearly unconstitutional. The Constitution 
established one Supreme Court, and the nature of 
its function as a final arbiter should preclude any 
attempt at splintering, 

> An alternate justice, serving the same purpose 
as do alternate jurors in some cases, might have 
the virtue of simplicity but would give rise to 
other objections. This would be a difficult role 
to fill satisfactorily, and a five-to-four decision in 
which the alternate joined might bring as much 
criticism as a four-to-four decision by the Regular 
members. Sometimes critics of the courts are 
Inclined to say that judges should not disqualify 
themselves, but this would mean the participation 
*-of judges who in , their own minds doubt their 
objectivity. Certainly nothing should be done to 
discourage disqualification where reason for it 
exists, Perhaps the answer is that. an occasional 
four-to-four decision is less disadvantageous Pr* 
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Chief Justice Warren 



THE MAN IN THE NEWS 



A COURT UNDER FIRE 



After two decade*, there's trouble again 
about the Supreme Court. If $ under fire # and 
so, too, is its Chief Justice, Earl Warren. 

Critics are accusing the Court of making its 
own laws, of rewriting the Constitution to fit 
its own philosophies. 

The 1937 attack on the Court came from 



the New Dealers* President Roosevelt produced 
his "Court packing" proposal which was de- 
feated in the Senate. Today, it's the more "con* 
servati*e" elements that are dissatisfied* 

Mr. Warren is criticized in some quarters as 
the leader in major shifts of the Court's posi- 



!!'?. .^iriU' 1 ^ . ( . (> . l I"T i*fi:iin_. is . in Hit* 
uudd1ej,)f a scjuabhle, the turret of an 
attack that shows no signs of abating. 
Much of the criticism is directed at the 
hi fth trihi i n a Is t op in an . Chief J ustic e 
Far] Warren. 

Mr. War ro», in his nearly four and 
a half years in office, has led. many 
critics say, a "* revolution" in the Court's 
attitudes on issues affecting numerous 
groups and individuals. As thinns statu! : 

• The South is agitated over racial in- 
tegration in the schools. 

• Congress is aroused over limitations 
on the powers of its investigating com- 
mittees and the Government's right to 
fire employes accused of subversion. 

m L aw-en for cement officials i 

com pE u n of decisions that mate it 
harder to obtain the conviction of 
admitted criminals. 

• State authorities are dis- 
pleased over rulings that make 
federal enactments supreme over 
Stale laws in the field of sub- 
version. 

• Lawyers assert that long- 
standing precedents have been 
struck down, that the Court has 
l>cen writing its own laws, its own 
amendments to the Constitution. 

Echoes of FDR battle. All this, 



for many m the capital, is sharply 
reminiscent. It was <mly 21 vears 
ago that the Court was in a power 
struggle with President Franklin 
D. Hoosoielt. The Court was strik- 
ing down one New Deal enact- 
ment after at rot her. 

Mr. Hoosevelt brought forth his 
"Court packing" plan. The Senate, 
after a prolonged and famous bat- 



tle, defeated it. But Mr. Roosevelt won 
in the end. Chief Justice Chailes Evans 
Hughes si lifted his ground, led the Court 
to a more moderate attitude toward the 
NVw Deal. Meanwhile, retirements and 
deaths gave Mr. Roosevelt an opportu- 
nity to appoint new members. 

In that battle, it was the "lilxrals" in 
Congress who were attacking the Court. 
Today, it is the "conservatives," aroused 
at the changes the present Court has 
made. 

Chief Justice Warren has had a hand 
in bringing a!>out most of the changes in- 
volved in these complaints. The changes 
have occurred since he took office in the 



Earl Warren: Chief Justice, chief target 




autumn of 1953, as President Eisen- 
hower's first appointee to the High Court. 
Nearly all the changes have come with 
his approving vote. 

Critics in Congress, for the most part, 
are Southerners, who dissent on the 
sch<x>h integration decision, and "con- 
servatives" from the North. Meanwhile, 
there also are indications that the Ad- 
ministration is none too happy over some 
Court rulings. 

Moves to curb Courf. Congressional 
critics are fostering legislation to fence 
the Court out of areas into which some 
of its decisions under Chief Justice War- 
ren have moved. 

Senator William E- Jenner (Rep. ) , 
i of Indiana, last week was pushing a 
j hill to forbid Supreme Court review 
\ in these fields: Cases arising from 
congressional investigations unci ci- 
tations for contempt of Congress 
T]ie_ an t isuh version program f or 
federal employe s. State laws dea 1 - 
ing with subversion. School-hoard 
regulations having to do with sub 
versive activities by teachers. The 
admission of lawyers to practice in 
State courts. 

The Jenner bill has attracted 

wide attention and substantial 

support. But it also has drawn the 

disapproval of the Administration 

I and the American Bar Association 



there is little expectation that the 
measure will br appro\ed t but the 
support it is receding is considered 
indicative of the prevalent dis 
satisfactions with the Court, 
Question of experience* Other 
I measures are pending, too. One 

would deny the federal courts 



mprehensh/e guide on PDF Compression 




iJIMi 


W 


•I^BT ■ ^ ■"» <c~ » - 4 


A c ■ 
Q -0 r 

Z 3 ~ 


3 * - 
" - 1 



For a comprehensive guide on PDF Compression and OCR go to ThePaperiessOffice.org 



The Man in the News 



•tofJambler 



[continued] 



GuentinReynoldt, 

fun i^u mrrc^pond- 
cut and author of 
lUijir titan a dit/en 



i to JlHJlllilMMll, t llC 
Quentin Reynold* field in w lticll lie be- 
came world f;iiiii»ih. llrrc i> \\ hat lie 
writes about his Humbler t'rihi 
Country: 

"I'M CRAZY ABOUT IT" 

"The difference between my 
Rambler and my big. heavy 

1 is amazing. It uses 
about half as much gasoline 
and parks so easily I feel 
I ought to gel a nickel 
change from the parking 
meter. Yet there's plenty 
of room for my six-foot- 
one-inch frame. I like 
everything about my 



If you ft re tired of few ling twice tiK) 
much gasoline to a heavy, loo-hig- 
tu-purk unto- ^^..^c^v^ 
mobile, sec the Vv^^'^ //lJ " 
new Ramblers: \fi 
KHKinch-wheebi 
base HamhlerJ 
American; 108- 



HumblerHeUd) 
huse Ambassade 



nhler 6 and 
7-hicli-wlieeb 
bv Rambler. 



All Rami Jcrs cost less to own and 
u|>crttte ami deliver more miles to 
the gallon than comparable com- 
IH-titive imnlels. See your Rambler 
dealer today. 
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|^ | |J Q # fast operation 



. "addo-x" adding machines, 300 Park Ave, NY 22 



Justice, winiiinu pujsr h 
the wa\ lie settled dow n 
What Hughes said: 
tier is (lie Cuuit's chit 
officer. When it comes 
however, lie has onh hi 



mi associates fur 

to work. 

The Chief Jus- 

f administrative 



ce as head of tbe 
unling position, hut 
ible men with equal 
king of decisions, it 
actual influence will 



Court has 
in a small 
authority i 
is evident 
depend on 



the intimate relations ut the judges. . . 

'"Courage of conviction, sound learn- 
ing, familiarity with precedents, exact 
knowledge due to painstaking study of 
the cases under consideration cannot fail 
to command the profound respect which 
is always yielded to intellectual power 
conscientiously applied.'* 

Wi th no previous judicial cs nei ien c' 1 
.\ 1 r. AVarren of course lacked ki h >^s led 
r rrr..?* ," vt'U'iits, lie set abmif acquir- 

[?T homework thoroughly In 
the conferences at which the Court comes 
to decisions lie spoke up confidently. 
His colleagues soon were privately prais- 
ing liim for his industry and coinage. 

Th e "liberal" Mr. Warre n soon found 
hiinsclt hcqucntly aligned with Associate 
Justices Hugo L, Black and William O. 
Douglas, who had Ixcn appointed by 
President Roosevelt. The appointment of 
Associate Justice William J. Brennan. Jr.. 
by Mr. Fisenhower, gave the group an- 
other ally. With the occasional hacking 
of other and more "conservatixe" Jus- 
tices, Mr. Warren found himself increas- 
ingly in the majority in disputed de- 
cisions. 

The segregation issu e. The Chief 
Justice's first really striking triumph 
came when he .scarcely had heen six 
mouths on the Court. This was the 
unanimous decision against racial segre- 
gation in the schools. 

As the story is pieced together by 
those in a position to know, unanimity 
against segregation did not com* 1 readily. 
It had to he brought about slowly, by a 
painful process of compromise and ac- 
commodation. Mr. Warren exerted all 
his newly found leadership to obtain it. 
The decision was widely acclaimed by 
Northern 'liberals/* In the South, and 
in some other quarters, however, it was 
criticized and continues to be criticized 
as having no basis in either the law or 
the Constitution. In these quarters, it 
is denounced as primarily an assertion of 
Chief Justice Warren's personal philoso- 
phy. 

The racial-integration ruling has pro 



RT UNDER FIRE 



vnkrd widespread defiance across the 
Soutb. Defiance* resulted in the dispatch 
of fednal troops !o I attjr_ Hoc k A Ark-, to 
enfnico integration there. Southern States 
have hudt up a coniplev of statutes to 
preserve segregation. One hy one they 
are stiuck down by the < onrts, But it is a 
lone; piiKtss a)u\ tbc end is scarcely in 
sight. 

Many of the Court's ciitics consider 
the svgrcgaiinn decision an example of 
constitutional amendment by the Court, 
of legislation written by the Court, A \ 
distinguished jurist, now in retirement, \ 
Learned Hand, of the U. S. Court of Ap- i 
peals in New York City, recently said j 
the Court had developed into a "third 




Jiurrnaii'inaL Nf«s 1'hoto 

SENATOR JENIME R drew wide attention 
with his bill to curb the Supreme Court 

legislative chamber"— that is, in addition 
to the House and Senate. 

Growing resistance. Th^present re 
sistance to the Court, the "Warren 
Court/ os it sometimes is called, does 
not have the tremendous power of the 
Presidency behind it, as did the resist 
ance of the Roosevelt era. 

The opposition grows, nevertheless, 
with every controversial decision. Thcie 
have been lew ol these in the present 
term of the Court. For that reason, some 
are wondering whether Mr. Warrctt and 
his colleagues are, at least temporarily, 
in retreat. 

When the tough decisions come, as 
they must, however, there are lew indi- 
cations now— so far as can be seen --that 
Mr. Warren and his Court may yield to 
their critics. The battle line seems to 
have l>een drawn, ikhpi 

U. 5. NIWS & WORLD REPOItT, Morch 21, 1958 



l comprehensive guide on PDF Compression and OCR go to ThePaperlessOffioe.org 



0-19 (Rev. 10-29-57) 



4 



r 



w ^ 






51. ButlerSeeks Bill toTieV^Mf 
Four Disputed High Court Rulings \ 

* Mf Richard L I*on» f ~ ~" 




Senator John Marshall But-f * The Cole decision Interpret- 
ler (R-Md.) yeiterdaj sug- t ** (RTTHrtflt of OflpiSr* 
*it*t*d a diff^nt * nn m»i. *« 1 limiting the Federal lecarity 
gested a fMnnt approach to 1 progra i to gewiuve positions, 
the Jenntt Bill's foal of un- I Butler's amendment would ex>| 
4*jM the effects of recent | tend It to every Government 
Supr eme Court decisions m 



eecurity caaea* 

Instead of stripping the 
Court of its power to review 
five typea of security eaaea as 
Sen, William E, Jenner (H-Ind.) 
would do, Butler proposed a 
, bill reversing four major de- 
cisions snd taking away the 
Court's appellate jurisdiction 
In one area — state standards 
for admission of lawyers to 
practice. 

Butler offered his proposal 
at a Senate Judiciary Com- J 
mittee meeting as amend- 
ments to Jennet's measure. No 
votes were taken. The com* 
mittee will consider the hill, 
again next Monday. j 

Butler's amendments ' woulcl, 
reverse the effects ofv-tfie 1 
Court's decisions in the Nelson, 
Cole, Watklns and Yates cases. 
Separate bills to reverse most 
of them have been filed in each 
house. 

The Nelson case struck down 
42 state antisubversive laws on 
grounds that Federal Govern- 
ment had preempted the Com- 
munist-hunting field with the: 
Smith Act Butler would re-! 
,verse this and any other like 
case by stating that no Fed- 
eral law shall exclude states 
f rom tht same field unless 
CdBliesi %o specifies 



The Watklns decision placed 



limits on tht investigative 
power of Congress and said* 
among other things, that wit- 
nesses must be told how ques- 
tions put to them are perti- 
nent to the Committee's leg- 
islative purpose. Butler pro- 
posed language stating that 
any question is pertinent if 
the "body conducting the in- 
quiry" says it is. 

The Yates decision made 
Smith Act convictions more 
difficult by narrowly defining 
its terms. The Act makes it , 
an offense to teach or advo- 
cate or organize any group 
which advocates overthrow of 
th§ Government by force. 
The Court said "organize" re- 
ferred to the founding of the 
Communist Party and could 
aot be. applied tcCpersona who 
Wer l»ring in new members. 
Jfl distinguished bet*|en "ad- 
jv&acy and teaching^ as an 

attract principle an} aTTBT 
action effort 

iu tier's amendment states 
.t "organize" mettis a con-j 
uing operation o| bringing 

new members anl that "ad- 
vocacy and teaehftg" la a 
crime regardless of "tha im- 
mediate probable effect at 
auch action." 
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taut Ji* ittrifdktton |t Q 
Li BgniSeait aJ ^g aaioa itet it ' 
^ the extrtm* rig# *to* 
_Mt stomach Mr Jenaer's ortrt|*rt («ku^ to 
*e Judiciary, filter Jemet uT^opdN^tM 
Jhe/uprems Qrttrt be (tented ttw ri|W ?5 rttttw 
Ib fire different fields/ Torttat e*t«* the 
could no longer function aa tho judicial 
liter of our constitutional system. The idee is 
id subversive that etem Senator Butler moved 
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*4o -discard it, except In cues Involving elate teg* 
tattoos for the admission of lawyer; te the he& 

y This ought to dispose of the Jenner brilnstoliL 

vBut *shtt of Mr Butler*! own derive far tecJmr 
plUhment of at lew part of what the Indftna, 

^ Senator sought? The Butter plan, except in the, 

■ ease of bir*admltaicm cases, is to change the 
t statutes which he insists the Supreme Court has 

■ misconstrued* There is nothing, \ pi course, to 
prevent Congress from modifying any Federal 
$tafUte if the Court has misconstrued the con* 
^gressional intent But each case of this sort ought 
to $tand on its own merits or demerits, and in - 
the Butler list the demerits greatly predominate* 
Certainly the idea of assembling a group of un- 
related alleged grievances against the Supreme 
Court into a bill to take the place of a very differ- 
ent kind of measure is in itself a monstrosity* 

^In an effort to overrule the Court hi the Steve 
NelAn case, Senator Butler Would setup * sweep- 
ing tew principle. In that case the Court invali- 
datld Pennsylvania's "little Smith Act 11 orf the 
ground that Congress had occupied the fi4d of 
control over subversion against the United States. 
Senator Butler would provide that no act of Con- 
gress in any field would "operate to the exclusion 
ay state law on the same subject master unless 
act contains an express provision to tljat 
The result would be to leave state ler 
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lation in effect unless it could not be recong 
with Federal law in the same sphere. 

If Congress wishes exclusive control in 
in which Federal and state regulations have been 
traditionally intermingled, it would certainly be 
well advised to say so in very positive terms. We 

(an see no objection to Congress saying by law 
bat when it does not lay 10 specifically, it does 
mt intend to. blanket out all state legislation in 
he field affected by its own act. But if such an 
; act were passed it should obviously apply only 
£ to future legislation. To apply it to the past, as < 
Senator Butler proposes to do* would have the 
effect of upsetting many delicate Federal-state 
nships that are not even in controversy. 
ort t there U no excuse for Mr. Butler's 
substitute, and it ought to be consigned 
n along with the ori g ina l iuilu er hill 
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ie right to a 

it&npt 

s .not*yail*Me ckrinif laat *taikert 

/tfMmte t»r the «M1 tights bflL Fbr some 

;$? tile things s*id, especially by th*4is- 

*;$fcnt}ng justices, ftrould iotve curled the 

^faak of those "ttberafa^ who opposed ^ury 

^trials In civU rights cases. - - n- « * i. 

IO tTie ease before theicourt Involved 

gtvo ' OonimunUts— Gdlhert Green- and 

-TBenry Winston- They were amoag theai 

^pommunist leaders convicted under the 

jttmith Act. After their conviction had 

%ten upheld by the Supreme Court they 

dumped ball and went Into hiding. 

5frhen they surrendered fiv« / y**rs later 

5they were charged with criminal con- 

*t*mpt for violating a lower court order, 

Jtrled without Jltfy and sentenced to serve 

Three actional years. The majprity 

pplnlon conceded the right of Congress 

I to provide for jury trials in any or all 
criminal contempt prosecutions, {tut 
Congress had made no such provision in 
this type of case, and the ^majority up* 
"held the conviction. 

Justice Black, joined by Chief Jus- 
tice Warren and Justice Douglas, wrote 
a powerful dissent. Jt$tice Black said 
the facts of this case "provide a striking 
.example f bow *he great procedural, 
safeguards of the Bill of Rlgfits are^fidw 
easily evaded by the ever-ready and 
-boundless expedients of a judicial decree 
and a summary (without jury) contempt 
proceeding/' He contended that in aW 
^criminal contempt prosecutions, whether 
fCongress has agreed or not, the accused 
Is entitled by the Constitution to be 
tried by a Jury after indictment by a 
grand jury. Then Justice Black added 
this: v ^ 

' Summary trial of criminal contempt, 

as now practiced, allows a single func- 
tionary of the state, a judge, to lay down 
the law, to" prosecute those whom he be- 
;' tieves have violated his command (as In- ' 
terpreted by him), to sit in "judgment" 
on his own charges, echd then within the 
broadest kind of bounds to punish as he 
sees lit. It seems inconsistent with th* 
most rudimentary principles of our sys- 
. tern of criminal justice/ a system care- 
fully developed and preserved throughout 
•enturies to prevent oppressive enforce- 
i; ment of oppressive laws, to concentrate 
; this much power in the Ijands 
oQflCUJUhe state. 
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.an amendment fuaranteeinf itty 
fn ^k cThnl^al pfrntemp* Actions 

m ^oqu^fTfthtte Semite %fi[ 

High paKBcal pressure* In the HoueL 

adoption of i^callad apikproi 

wr which limits }tu* $rfals t#-ca«e« 19 

%hlch the Teenalty ettfeeds 45 days in 
|*11 or a WOO te^^f * * v "- 
P x . The argmaent in ibpport of this 
aphony comproiniae wa*^that'*teuttiern 
fftirles oould not be trusjfed to convl* the 
guilty. But Justice Black scorned this 
argument. Wh&t will the "Zib«*lJ* my 
sow? Win fatjy -ay «M*i the fiteseiiWig 
Justices are reactionary, or that ttity "act 
I 1 not concerned with dvtt liberties? They 
;%1U not say this if they wflj read the 
opinion. And we hope they will readmit, 
kfol If they do It may clear their 
oft some of the nonsense they wi 
luting last summer when the jury 
ie was up for debate. 
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Migh Court nit 

n Senator JaviU, tepubliean at 
Hew York* yeaterday wmrnad 
the Sfenate agaipt^aiRlaticn 
that would rob tftr^prfiflU: 
C ourt of its legitimate powers, 
, 1** dfc n* iu glad W >oto 
Attorney General Rogers in 
Opposing such measures as the 
tenner bill to keep the Supreme 
Court from reviewing most se- 
curity cases. 

Mr, Rogers on Tuesday 
termed as "silly" an oath ad* 
ministered recently at a Sen- 
ate hearing to a Federal Judge 
nominee who swore he would 
uphold the oath he will be 
required to take later before 
ascending the bench. The At- 
torney General also said, the 
Justice Department is not yet 
convinced the legislation to 
modify the Supreme Court 
Malloty rule was a good Idea, 
lA WH reported to thr floor 
by the House Judiciary Com- 
mittee would prevent a con- 
fession from being barred $n 
court solely because of the time 
lapse between arrest and 
f rrtgnment. The bill stezx 
'Ififtm the Mallory decislo 
Vflicn a confession was thrdfrn 
Gift of court because of a delay 
, before arraignment of 7^ 
i hours, termed "unnecessary" by 
ithe Supreme Court. 
i Senator Javits said legisla- 

Itkm opposed by the Justice De- 
partment threatened ther' bal- 
ance of power between the 
judicial and legislative branches 
of Government. 

'1 feel it is necessary to speak 
up before som^ of these meas- 
ures come to the Senate floor/* 
Senator Javits said. '1 want 
to record myself now. We ought 
tq iPt. thfi people know what 
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The complex division of tba^uprem^Cflurt In 
the nationality jptsee decided last ^Monday leave* 
much to be desired to tfce Trop 'cue the Court 
ruled 5 to 4 that Coagren overreached iti power 
when it tried to deprive deserters from the mili- 
tary forces of their citizenship. Justices Black, 
Douglas and Whittaker joined in Uuef Justice 
Warren's opinion; Justice Brennan concurred sep- 
arately and Justices Black and Douglas added a 
brief opinion of their own. Justice Frankfurter 
wrote the dissent with the concurrence of Justices 
Burton, Clark and Harlan. 

In the other major nationality case, involving 
Clemente Martinez Perez, Justice Frankfurter 
spdke for a bare majority of five, and there were 
three separate dissents. In this case the Court 

conciuueu uiai isuugrcw iitiu autuunvj tv wpii»c 
Perez of his citizenship because he voted in a 
Mexican election. However, the seeming contra- \ 
diction between the two decisions is more appar- j 
ent than real. Some vital distinctions can be ; 

UldWU, t 

The Chief Justice made a. powerful case against J 
that section of the Nationality Act of 1940 which 
would strip a native-born American of his citizen- 
ship for desertion from the Army* "Citizenship," 
y** *wji«t£y| £nt "j« sot a license that expires upon 
misbehavior." The Fourteenth Amendment con- 
fers national citizenship upon all native-born Amer- 
icans. We do not think that basic "right to obtain 
rights" can be taken away as a punishment for 
crime. So drastic is this "total destruction of the 
individual's status in organized society/' as the 
Chief Justice concluded, that -It amounts to cruel 
and unusual punishment forbidden by the Eighth 
Amendment. Incidentally this decision completely 
undercuts President Eisenhower's suggestion in 
1954 that Communists convicted under tixt Smith 
Act be, stripped of their citizenship— a suggestion 
which Congress wisely ignored. 

The Perez case turned on very different facts. 
Bom in Texas, Perez had lived in Mexico 23 years 
before he returned to this country claiming to be 
a native-bom Mexican, He shifted across the 
border several times as a workman. When he 
finally sought admittance to the United States as 
a citizen, he admitted that he had voted in Mexican 
political elections and that he had remained in 
Mexico to escape the United States military draft. 
The Coutf held Jthat the power of Congress to 
regulate foreign affairs was ample to permit the 
nullification of the citizenship of one who votes 
in' 1 a frjrelgn election. ■ ■* 



'O u i J i it Mef Jufuaryfenfo JM-Hi' ^ . 

Itiuwi vigorously a<»ail*d thli condnsta* they 
itted that the actioft of an eipatriaU >ay U 
^Mf Inconsistent Wth tte retentiAi ^citizenship as . 
m result m loss of thw status." xnis Nation of 
^bpmignitr couM scawdy insist that one's original 
f nationality is maintained through any and all dr-* 
$umatances.* It Is not unreasonable for Congress 
^ to lay down rules for the forfeiture of citizenship 
v'vy native-born Americans who have dearly trans- 
ferred their allegiance to another country. ". 
I The weakness of the statute In this particular 
. is that it appear il^nukc loss, of citizenship 
the price for any jflrWiflf in a foreign election 
r regardless «£ whether it may be reasonably con- 
! strued as a sign of transferred allegiance. Aliens 
I voted in our presidential elections in some states 
until 1G2& Perhaps the chief conclusion to be 
fcrawn from these cases is that Congress ought v^OL^s 

Jared statute of 1940 before the Court finds 
necessary to whittle more of it away. 
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Advice Givem 



A transcript of the advice 
which United States Attorney 
Oliver Gasch and his itaif 
gave to selected police offi- 
cials on how to act under the 
restriction! of the Mallory 
rule will be distributed later 
this week to most other po- 
licemen who deal with this 
problem. 

Chief of Police Robert V. 
Murray said yesterday that 
the transcript of the three lee 



must arraign those tfcey arrest 
without unnecessary delay. In 
the. Mallory case, the Supreme 
Court refused Xo allow into 
evidence a confession obtained 
during an "unnecessary de- 
lay/' 

In his lectures, which were 
largely prepared in answer 
to questions submitted in ad- 
vance by police, Gasch tried 
to explain what an unneces- 
sary delay Is. 



tuxes will be accompanied by^ His interpretation has been 
a general order telling theEhat the normal processing 
force that these are the views from arrest to arraignment 
of the United States Attorneys ran be interrupted onjy by de- 
Office and that they should lays which are the results of 
be followed. sartors beyond police control. 

Gas Ch was asked to talk to Delays of this type, Gasch 



police in an effort to bring 
their Investigative methods 
into line with requirements 
placed on them by the Su- 
preme Court's Interpretation 
of the judicial rules of crimi- 
nal procedure. 
Umi c i those rules*- police 



said, probably will not affect 
the validity of statements 
made by those who have been 
arrested. 

The delays which Gasch 
considers necessary are those 
wMch might occur when a de- 
fendant is drunk; critically in- 
jured, or when a mechanical 
failure of police equipment, 
such as a flat tire, slows down 
the arraignment process. 

Murray said yesterday that 
copies of the transcript wUl 
be distributed to all ♦recinct 
i officials and to all detectives 
on 
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->* On the 7th day ollrft 1&H, * have Jbtan concerned ever, 
Andrew Miliary* htrntoe oto- 
*oured by a handkerchief, a*i 



&'«* 



fculted and raped Mrs. X In th* 
'basement of the apartment in 
which the lived. She had gone 
'there to use the washing mftchine ' 
provided fur the tenants.-. 
S MaUory was arrested at 2:30 
p.m. the following day- £e denied 
the offense^ •Seven and one-half 
hours elajfced between his arrest 
and his oral confession* During 
the Interim the police questioned 
others believed involved. 

MaUory was questioned by the 
police for approximately two 

hours. The Jury considered his 
confession free and voluntary. He 
never disputed this. The victim 
j»j»mi1j4 n/\f identify her assailant. 
Because of the delay between 
arrest and arraignment the fol- 
lowing morning, Mallory's con- 
fession was ruled inadmissible. 
Without the confession, the Gov- 
ernment lacked sufficient evidence 
to seek a conviction ana Maiiury 
was released. 

The MaUory decision requires 
the exclusion from evidence of 



the rights ud 4i*lty 

individual have been 

Balance h Vital _ _ 

I Balance must be aohleveAjJtt* . 
rights to be balanced Are egrfbor 
one hand those of the Hocused^ 
and on the other tuose of Our law* 
abiding citleens to be protected 
from* criminal violence br tfca 
most effective law enforcement 
possible. 

If too much emphasis Is given 
to the efficiency of law enforce- 
ment, the rights of the accused 
may be impaired. Similarly, If we 
concern ourselves only with safe- 
guarding the defendant's rights, 
we shall encourage and allow to. 
go unpunished the criminal abuse 

VI J»if -»»M*w*^p viwuvi im *« " i"w 

must be maintained U we' are to 
have equal justice under law. 

What rights are involved? 

First, there are the rights of 

I persons accused of crime. It is 
our duty ana responsibility as 
I law enforcement omcers to be 
ever alert to protect the rights 
of the accused. 

Second, it Is at least equally 




confessions made by persons un- i important for us to consider the 



i 



der arrest unless there was com. 
pliance by the police with Rule 
5(a) of the Federal Rules of 
Criminal Procedure, which rer 
quires arraignment of arrested 
persons "without unnecessary 
delay." 
Prior to the Mallory case the 

permitted the jury to give to con- 
fessions such weight as "it felt was 
merited, provided first the trial 
judge made a determination that 
there was evidence that such a 
confession was voluntary* 

The Bosic Test 

I Voluntariness is the test for ad- 
mission or rejection of confessions 
in most of the States. Confessions 
shown to be voluntary are trust- 
worthy. Under the old rule delay 
between arrest and arraignment 
did not necessarily vitiate a con- 
fession unless the delay was so 
protracted that it could be said 
the delay produced the confession, 
in which event the confession 
might be regarded as involun- 
tary and inadmissible. 

In four instances the court said 
the basis of its ruling was an in- 
terpretation of the intent of Con- 
gress 111 authorizing Rule 5 (a) of 
the Federal Rules of Criminal Pro- 
cedure. It would therefore appear 
the decision rests in an area 
wherein Congress may legislate if 
it feels that remedial legislation Is 
Justified and in the public in- 
terest. 

X11C iliUbb JMKILLLIUBHIL OClH/ClIt^ 

in the MaUory decision, to me, la 

the sentence found at the bottom 

of page 4 of the Court's opinion; 

'The requirement of Hull 5 (a) It 

part of the procedure 4e vised t>y Con* 

ereis for safeguarding individual right! 

without hampering, effective end in* 

Itetligent law enforcement" 
This sentence states the age-old 



I rights of the law-abiding citizens' 
who rely upon us for protection 
I from the criminal. Tnose who 
'live and work and visit in the 
District of Columbia- and who use 
the streets during the day and 
night have the right to effective 
and intelligent police protection, 

Wrt Ann nmil1#4 j*nvi 4- a n *4 ' tKftf **Aa*Oa 

here in the District are entitled 
to less effective fwlice protection 
than persons living in New York, 
Memphis or Cincinnati. 
k Third, we should consider the 
| rights of the innocent person who 
I has been accused of crime. As- 
sume that such a person has been 
arrested on probable catfse but 
that the police in their own minds 
question the identification by the 
witness. Perhaps they are- im- 
pressed by the individual's protes- 
tation of innocence. They should 
have an opportunity to check 
further into the case before stig- 
matizing the individual with a 
criminal charge and an arraign- 
ment, 

tSV*lll-+H flniAi-A Am fVia *vltt#,.T 

situation of the innocent victim, 
Some of these innocent victims of 
rapes and yoke robberies are 
literally afraid to open the floors 
of their homes or apartments to 
a stranger. They are afraid to 
walk the streets alone. We should 
not forget these people in our 
concern with the rights' of the 
accused. . 

Legislation Is Needed 

Experience under the .-Mallory 
rule indicates to me the desu> 
ability of remedial legislation. 

In most oases brought to our 
attention , by the police there is 
ample evidence beside confession 
evidence. In some cases, however, 

*he KfallOr 9 1711I* annaan +/\ 

hamper effective and intelligent 
law enforcement — murders, rapes, 
and yoke robberies. 



t; m mm » i* loiMtibfe. 

be rfCbgnhed that Mute 
w*A*ktA faam Juatifltt > alt an«L - 

J jgftk Oeyond A p*>*mable doubt 
inust be prtfe4 to * erimjaat oase. , 
Evidence to, meet this ulttmate 

? burden oT proof tt oAtn obtained 

stir*. JeveiT^ome eArfea ha**%een 
■ rented because we f ett <h*ooo-. 
ffesswra evidence on. which w# ww* 
forced to rely had been eebured ' 
.contrary to the teaching ag the 
Mallory case. _ . v ^ v. 

Trial jua^es diner as to Id* in- 
terpretatloif to be given the Mai* 
lory decision. Some have given it 
a liberal interpretation. They 
hare not regarded thantaeltef as 
bound by what they consider dicta. 
Others equally experienced have * 
given the case a strict interpreta- - 

. tion and have rejected confessions 
made 30 minutes and 50 minutes 
after arrest, respectively. These 
cases involved brutal yoke rob- 
beries. Victims hawdimpulty un- 
derstanding why Such crimes go 
unpunished. Mr. Justice Cardoso's 
admonition should be recalled: 
•'♦ . , Justice, though due the ac- 
cused, is due the accuser also/' 

Three Important Reversals 

On appeal, three important mur- 
der cases have been reversed be- 
cause of the use of confessions 
secured contrary to the interpre- 
tation of the MaUory case. 

• Watson, the confessed murderer 

** %*<— — rn— -_t i— ±i~~ n _ii_ t»_ 

tel, cannot be retried for this 
murder. 

• Carter, the confessed murderer 
of a 14-year-old girl, cannot be 
retried because of the restrictions 
of this doctrine. His confession 
completely voluntary and trust-4 
worthy, has never been repudiated! 
by him. Orally he confessed about! 
four hours after his arrest. I 

• Starr was convicted of the sec- 
ond degree murder of his wife. 
There was ample eyewitness testi- 
mony, but among other defenses 
Starr pleaded insanity. He had 
given the police a statement in 
which he denied stabbing his wife. 
The statement seemed to be trust- 
worthy evidence of his capacity 
and understanding at the time of 
the incident in Question, The re- 
newing court, however, reversed 

the conviction on the authority of 
the Mallory case because U felt 
that the Introduction of such an 
excuipabCry ouatemenb was preju- 
dicial to Starr's defense of in- 
sanity. 

A jfew days ago out Court of 
Appeals denied a motion to 
remand in the Milton Mallory 
case. This defendant is a nephew 
of Andrew Mallory and had been 
convicted of the charge of carnai 
knowledge of an 8-year-old girl. 

The defense moved to remand 
the case for a new trial because 
of the delay between arrest and 
arraignment. The court's denial of 
this motion was predicated largely 
upon special and unusual facts, 
Milton Mallory was so intoxicated 
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Hit tfbt has provoked ft if»rm «f 
l;^e4fatroreray, Mag attacked W 
'■:*& %ne band as an Infringe- < 
ttaetit , of the pftbltc't rtgnt W ' 
protection against criminals and 
hailed an the other hand as a 
defense of baste* Conatitntional 
rights. 

The opposing views on the 
Mallory decision are presented 
here In articles written especially , 
for The Star bx Mr. Qaaeh, 
United States Attorney for the 
District of Columbia, and Mr. 
Williams, a leading Washington 
lawyer. 
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Jul effect on law enfereemeirt . . i1 . — . 
the District of OlaabUsiDce ; !<^» of the hottest legal «os>- 
fit was handed down last tt±*i*fa**r&* tn ttcent fear* was 

trattabd off i»*t y*** wh « B ** 

«ipreme Court reversed Andre* 
Iffgltey'e rape conviction. Moat: 
rpedple are not sure whether the 
MaBory rule 1b bad law, but they 
h*re 'beeto repeatedly told that 
Mallory Is a bad man and ttiey 
\are violently opposed to any rule, 
which may block his conviction. 

Mallory was a 19-year-old col- 
ored boy of limited Intelligence 
who had been charged with a 
brutal and unwitnessed rape. He 
was arrested at 2 o'clock on the 
afternoon of April a, 19*4, and 
questioned by the police until he 
eonfeased to the crime some eight 
hours later. He was not taken 
before a United States Commis- 
sioner until the next morning. The 
Supreme Court reversed hi* con- 
viction, holding that this confes- 
sion could not be used against him 
because it had been obtained dur- 
ing an unlawful delay between ar- 
rest and arraignment 

The Mallory case was a unani- 
mous decision by what I believe 
to be the greatest Supreme Court 
of our generation. It is significant 
that four of the Justices who 
joined in this opinion are former 
prosecutors. 

It is also significant that the 
present Attorney General of the 
United States says that he is 
not at all convinced that the de- 
cision needs to be changed by 
legislation. 

Based on Rule 
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at the time of arrest that arraign- 
ment before a commissioner or 
fudge would have had no signif- 
icance to him. When he was 
{sober the following morning and 
fcvhen confronted with the charge 
Against him, he admitted his 
guilt within five minutes. 

ItJnder these circumstances it 
does not appear that the Court 
of Appeals has changed or liberal- 
ized the Andrew Mallory doctrine. 

Justice Ca)k for Action 

We have had many conferences 
with the chief of police and his 
supervisory officials. We have met 
with the detective force on three 
occasions to lecture them on the 
principles of this decision and to 
answer as accurately as possible 
their questions. Certain practices 
formerly considered essential to 
efficient police work have been 
abandoned. 

Legislation which requires warn- 
|ing the individual before ques- 
tioning by the police but which 
■ would authorize the admission o£ 
(confessions shown to be voluntary 
land trustworthy would be in the 
I interests of justice. It would serve 
both to safeguard the rights of the 
accused and prevent the hamper- 
ing of effective and intelligent law 
enforcement. 



I Under the law no other decision 
was rationally possible. Rule 5 
of the Federal Rules of Criminal 
Procedure provides that the police 
EheiU take an arrested person 
"without unnecessary * delay 
before the nearest available com- 
missioner" or other committing 
magistrate, who must inform the 
accused of the complaint against 
him, of his right to retain counsel, 
and of his right to a preliminary 
examination. 

(He must also inform the ac- 
cused that he is not required to 



THE RULE INVOLVED 

The Mallory decision hinged on the application, of 
Rule 5 (a) of the Federal Rules of Criminal Procedure, 
This is the rule: 

5/ \ APPEARANCE BEFORE THE COMMIS- 
\*U SIONER. An officer making an arrest under 
a warrant issued upon a complaint or any person 
making: an arrest without a warrant shall take the 
arrested person without unnecessary delay before the 

I nearest available commissioner or before any nearby . 

[officer empowered to commit persons charged with of- 
fenses against the law of the United States. When a 
person arrested without a warrant is brought before 
a commissioner or other officer, a complaint shall be 
filed forthwith. 



, and in capital cam wt 

the otrcumitanc«a warrant It. 
ttnless the accused waive* a pre* 
linHnary examination, tfcft «tom- 
missioner must bear the evi- 
dence against him ylthim a xta> 
aonable time and discharge him 
unless It appears that then fc 
probable cauae to beUtre ha na* 
committed an offense. ±* 

Rule ft la the law of the land. ' 
If a police officer flouts Its require^ 
menu, be la flouting the law of 
the land. It has long been settled 
tnat Federal officer* cannot use the 
fruits of their own wrongdoings ■' 
to secure convictions. Evidence at- , 
cured by physical coercion, un- 
lawful search and seizure, and 
wiretapping U for this reason in- 
admissible In the Federal courts. 

In the celebrated McNabb case, 
decided in 1943. the defendants, 
were questioned for an Inordinate 
length of time before they were 
taken before tf commissioner and 
informed of their rights. The 
Supreme Court reversed their con- 
victions on the ground that con- 
fessions secured during such un- 
lawful detention could not be used 
against them. The Mallory rule, 
therefore, is nothing more than 
the application of a 15-year-old 
principle in a new case. 

Faulty Logic 

The principal argument ad- 
l vanced against^the Mallory rule' Is . 
actually the most cogent evidence 
of the necessity for It. The police \ 
and the prosecutors point out that 1 
the commissioner must release an l 
arrested person unless there Is 1 
"probable cause" to believe that 
he has committed a crime. Xbey 
then urge that they are often un- 
able to show "probable cause" 
until they have secured a confes- 
sion. 

This logic has one fatal flaw, 
' Under Rule 4 of the Federal Rules 
of Criminal Procedure, a police of- 
ficer cannot secure an arrest war- 
rant unless there is "probable 
cause" to believe that the arrested 
person has committed a crime. 

This requirement is dictated by 
the Fourth Amendment, which 
provides that an arrest warrant 
shall not Issue except upon "prob- 
able cause." The same require- 
ment of "probable cause** has al- 
ways applied to arrests without a 
warrant. If an arrest is lawful 
under Rule 4 and the Fourth 
Amendment, there/ore. there is al- 
ready "probable cause" and no 
confession is necessary in order to 
hold the accused for action by the, 
grand Jury. ' '"\ "' 

If, on the other hand, there & ' 
no "probable cause" at the time*' 
I of the arrest, the accused should 
not have been arrested to begin! 
with, and he should be promptly 
taken before *> commissioner an^ 
released as the law requires* 






e When tht poltoerflBft ftwTiar 
ipportunity to question * arrested 
tenons in order to dtretop "prob- 
able cause/* they at* rati? aakind 
tor the right to arrest upon tusHJ 
jlclon. They are asking for the! 
right to arrest at large and Inter-I 
rogate at leisure. This Is a prac- 
tice which has been universally 
adopted by totalitarian states. 

If the police want the right to 
make dragnet arrests they should 
ask for a constitutional amend* 
ment. As long as Rule 4 and the 
Fourth Amendment remain oti the 
books, however, we should demand 
.that our law enforcement officers 
'obey than. 

Bills Before Congress 

Two bills are now pending be- 
fore Congress to repeal the 
Mallory rule. H. R. 8600, which 
was Introduced by Representative* 
Keating of New York and which 
has been approved almost In its 
original form by the House Ju- 
diciary Committee, provides that 
no confession shall be inadmissible 
solely because of a delay In taking 
the defendant before a commis- 
sioner. 

This bill Is a license for lawless 
law enforcement. It leaves urw 
changed the plain commandment 
of Rule 5, but it invites the police 
to ignore this commandment 
whenever they need a confession 
to validate an Invalid arrest. 

Thirty years ago. Mr. Justice 
Brandeis penned the classic in 
dictment of any system in whic 
the police are above law. B 
wrote: 

"Crime is con tog tout. If the goreri) 
merit becomes o low -breaker, it breeds 
contempt tor tow; it invites every mon 
to become o low unto Himself; it 
invites onarcHy. To declare thot in 
the odminittrotion of tht criminal 
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CPSUMt CTlSM M tfvt^ ft 9§PM fwil 
conviction of « private criaii— I mmm 
trfag HfthU fetrifcitiM," 1 

Senator Butler of Maryland hal 
'introduced a bin which la almost ' 
as dangerous at the Keating bill. 
8. 2432 provides that the police . 
•Vjnust take the accused before a 
commissioner within 12 hours of 
his arrest, but if a commissioner 
cannot be found within that pe- 
riod the police may continue to 
^Jwld the accused until arraign- 
ment la possible. * 

IThfe bill invites the poty* to 
wait literally until the eleventh 
hour before making any effort to 
take the accused before a com* 
mlssioner. It puts a premium* 
moreover, upon intensive interro- 
gation to extract a confession 
before the deadline. 

I Under this bill the police could 
hold any suspect Incommunicado : 
for 12 hours of continuous ques- , 
tioning before anyone advised 
him of his right to counsel, bis 
[privilege against self-incrimina- 
tion, his right to bail. 
It has been suggested that these 
bills would protect ^innocent peo- 
ple from arrest records, because 
the police would release anyone 
who appeared innocent after in- 
terrogation. The fact la that a 
record must be kept of all arrests. 
Once a man is arrested and taken 
to police headquarters he has an. 
arrest recerd- His reputation! 
cannot be further damaged by I 
taking him before a commissioner! 
who will advise him of his rightaj 
and, in most cases, admit him .to 
' bail. 

Would Discriminate 

1 These bills will, however, dis- 
criminate against the youthful 
and uneducated suspect. The 
hardened criminal does not need 
i a Commissioner to advise him of 
his rights — he knows them. It 
is no accident that the Mallory 
rule was formulated in a case 
involving a 19 -year-old boy of 
limited intelligence. 

Our Court of Appeals has re- 
versed only three convictions on 
the basis of this rule. It is like- 
wise no accident that one of thess 
! cases involved another 19-year- 
old defendant of questionabla 
; men taT capacity and another In* 
volved an 18 -year-old defendant 
with an I. Q. of 74. 

These are the people whom 
Rule, 5 was promulgated to pro- 
tect. They do not understand 
about the privilege against selfr 
crimination. They do not know 
at the courts will appoint af 
wyer to 'defend them if they* 
e without funds. They do notf 
Inow about ball and preliminary 
examinations. 





conaUt 

huiiit* or 
aft extract 
which virtually tnnn « 
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The McNabb case promoted t&a l 
Mate in INS that 1b* 
Mallory ewe is provoking todvy.^ 
Bill* wm Introduced in Congre ss 
to nullify its effects, *w IS 
years we have lived under the 
UcNabb rule, however, and it ha* 
released few. If any, dangerous 
criminals to prey on society. Tha 
latest statistics from the Depart- 
ment of Justice show 'that 90 
per cent of the criminal prose- 
cutions Initiated by the United 
States during 1056 and 195(7 ended 
, tn convictions. It la a safe pre- 
diction that the Mallory rule .will 

ve no discernible effejf upon 

ese statistics, 

mall Prica 

The occasional release 

ilty man, moreover, 
price to pay for a society where' 
the police are under the law. The 
business of ferreting out crime Is 
often competitive, and the polled 
are tempted to forget than an un- 
solved crime is not the worst of 
all possible evils. 

A free society can survive the 
occasional acquittal of the guilty, 
but It cannot survive the convic- 
tion of the innocent. Nor can it 
survive dragnet arrests upon sus- 
picion and subsequent deten^ofD 
for investigation. ' 

Historically the real threats to 
civil liberties have not come festn 
men of bad faith. We have always 
been alert to their designs. The 
great danger has lurked in insidi- 
ous encroachments by well-mean- 
ing men of zeal, who have 
or gotten that a good end does 
iot justify an Illicit means. The 

allory decision is a great decisiojj 
ause It reasserts this elemeq 
principle. 
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High Court 
Oyerrules d 
Holtzoff f 

The^ Supreme Cour t held 
unanimously yesterday that 
district Court Judge Alexander 
Holtzoff waa wrong two years 
ago in refusing to let a man 
i charged with a shooting change 
his plea from guilty to not 
guilty* 

The defendant was Clarence 
BNpandridge, who waa sen- 
tenced to 3 to 9 years for 
shooting a man in the shoulder. 
Dandridge said the victim had 
beaten him up the night before 
land he was afraid he would 
: again. After a courtroom con- 
ference with his court-appoint 
ed lawyer, Dandridge pleaded 
guilty. Five days later, but 
| before sentence waa imposed, 
J he wrote Uoltzott taking that 
r he be permitted to change his 
iplea. , 

I Dandridge wrote that he was 
V'sick and not myself" during 
the court proceedings. He 
added that he had since identi- 
fied witnesses who could help 
his case. Federal judges may 
permit a change of plea. Holtz- 
off said he saw no reason to 
do so, and refused. 
t The Justice Department 
rioJd the Supreme Court that 1 
I Dandridge had been hospital* 
1 ized and might have been 
I sick. They suggested that the 
lease be sent back to Holtzoff 
I Wo decide that question. 
, The High Court went fur* 
ther. It reversed the convic- 
tion and sent the case back to 
Holtzoff with directions to let 
Dandridge change his plea. 
This means the Government 
will have to go to trial and 
prove Dandridge guilty or let 
hinrgo tree"* 
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publication or Hi -absurd attacc L*uiri»ffl 
mate iocMPWT «iw%r ii rpMrnfiTSSHIl! 1 

, JCASE UHCB Tit IMUtlY't* * SPEECH PREPARES 
rftATERMITV DINNER VMOf.MVIimjl A 

I court as am instrument or co whist slobal 



AS A PART 0T SENATE INTERNAL SECURITY SUBCO 
UNIT TVC MICH COURT 1 ! APPQ.UTE JMMSDICTI 
SECURITY AND SUBVERSION* 
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-I Hilly mespect tme mot or those mm© believe IMJ-cootr m 

E* TO »IMT OttT tK f|io* AS TKEY SEE IT AM TO SEEK VlOfZ 
I SL ATI ON WHERE SUCH If APPROPRIATE,* CAfEfAIB. •-*,;- „ ■ „ 

•BUT PERSONAL VILIFICATION *W» ATTAW a «WI JJE IfTKWTt W T«E 
RT ARE OUITE ANOTHER THING. IT IS T8UAl.LT blSTUftlMf T*"*SLf* 
URD AnACK UPON THE COURT AS AM 'INSTRUWNT OF GLOBAL SpNOUESr I 



PRE! 

LECISLATI 



COURT -- 

ABSURo^TTAck'ypoK'TMrcourr'AS * I*£Stmot ^;global SKSSFUJTL. 

CCKfWISH ClVtt THE DIGNITY OF SEPARATE PUBLICATICM AS A SEMATE fOOUfJI 

fob the use or cowhttce *wejs. -..'*,- _ -„•*,«-.,. 

*H0W THIS HAPPENED SHOULD AND MILL, I TRUST, Bt TBtOUOtLT 
INVESTIGATED PY THE JUDICIARY CC»I«TTEE/ .«*.*.«. 

THl PAMPHLET CM THE SUPREME COURT VA* PflMTEB fSJA»AjrLT r»0« THE 
BEET OF THE SUBCOMMITTEE'S HEARINGS OH A MLL^BV SOU WUIAM I. 
JEKNER <R-IND.>. IT WAS SUPPLIED BYJW CBC AMI 2 ATI OM CALLED "iK WES 
ASSOCIATES* AMD UBITTEM *» tnc«i &ffigl%Cr SAg gTANWOOfa «jfjj 

SEN. THOMAS C. HENNINCS JR. J «-*•>: ADDICT mjXjtTT EI I«MlER, 
HAS OPJECTED TC THE SEPARATE PRINTIMC OF TH EJPE DCC UMEMT. HE SAID THE 
EXPLANATION THAT IT MAS RECEIVED TOO LATE rc« INCLUSION IN THE BULKY 
TRANSCRIPT OF THE JENNER PILL HEAWNCS DID NOT HOLD WATER. ^^ . . 
] CASE ALSO ATTACKED THE JENKEB BILL IN HIS SPEECH, SAYING JCST ©T Iff 
juPPCRTERS "HAKE NC BONES ABOUT THE TACT THAT THEIR PURPOSE IB TO 
0EPRIVE THE COURT CF ITS TRA&ITIOMAL JUBISLICTION IN FIELDS WHERE 
THEY DC NOT LIKE CERTAIN DECISIONS THE COURT HAS MADE.; 

"WHATEVER WE NAY THINK Or A PARTICULAR DECISION. ITS RtLfTIVE 
POPULARITY OR UNPOPULARITY IS HARDLY A PROPER BASIS FOR HAKIMS 
SWEEPING CHANCES IN THE JURISLICTIOM CF THE COURT," HE SAID. 
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Cheer, Cheer for Old Notre tome V 

AH k not punt* and passe* and touchdown rant at| 
;Hha University of Notr* Dune. 

* The Notre Dame law School sets out today to cor* 
rect what to dean says are ^honestly mistaken* view* 
about the U- & Supremo Court \ ^ 

The occasion is m symposium on the role of <he % 
Ss p r au Court in the American constitutional ey&t^%. 
Four amftztatKraal experts are taking the day to ou"^ 
their cues against the proposal* offered by Sen. Willir tl 
E. Jesner (RJnd.) to put limitationa on the high cour' - 

The discussions eenter on the current controversy \ / 
atemming from the Court's 1954 school segregation rulinc^ ry? 
and last year's decisions involving FBI files, testimony ^ 
before the House Un-American Activities Committee, 
Smith Act convictions and other major cases* 

Tlie Jenner bill was conceived in the midst of talk 
of impeachment of the court justices. It would prohibit 
the Court from reviewing cases arising in five legal areas,' 
•Including certain issues in security, subversive cases and 
the powers and functions of congressional investigating 
committees* * 

Koine Dame is "throwing a hard block" against this 
amtl-eourt climate, enabling the high court to "run with 
the haH" 

As Dean Joseph OVeara expresses IF: 

"We don't want to stop criticism of any specific Court 

decision, but we believe the Court's right to make the 

decision should not be impaired. Argoe the umpire's ml* 

_ l*g if yon win, but don't change the rules of the game. 

_ "Accusations and clamorous demands are calculated 

""t * te weaken public confidence in the Court and thus diminish 

— its influence as a symbol and spokesman of the rule of 

— law in an increasingly lawless world. 

"Our discussions are beamed at people wbp are hon- 

^* - astly mistaken about these matters." * ^T , 

Presiding over the symposium is David maxwell, of 
Philadelphia, immediate past president "of As American 
Bar Association. JThe ABA'S poKcy-ihaking House of 
Delegates is on record against tha Jenner biiL 

Let* s hope with Dean G'Meara that the significance 
of the Notre Dame meeting will carry beyond academic 
circles — at least to Washington. For the message i* 
obviously aimed at Congress. 

And "cheer, cheer for Old Notre Dame** for becom- 
■ vocal about the attack on the Court The bar in, 
*ral has been much too silent* / 
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.IB* J *" misiall ivtlei ci-s».> said today •m 

, JOMtr OF AHEIICANS VANT C0N6KESS ft «D0 tt( 

DECISIONS ON INTEMAL KCUtlTf CASES. 

.JSPi!" JFP BE »J" * »««X IpEECI A JUL If If SPONSOHie TIAT 

vould cianoe foui uccnt decisions ciitics of fie sdpiene courr a aim 
!fflf JffTH 8 * t0WI vrtiTs Tt contiol communis* and otiei suiveisive 

ACTIVITIES. 

SOU TIOMAS C. IENNIKS Jt. 

LAST WEEK Ml CONTAINING -IAIkL „ 

ONIRATED TO DTSEI TEE SUPIEME COUIT 01 EACV. OTIEI. 

DUTLEIlEPUED TIAT U% PROPOSAL, AM AMENDMENT TO AN E AIL I El SILL IT 



;s 4i. cd-no.) ciiticiied tie wtlei measuie 

*DANCEIOUS SLEEPCIS*MI SEVEIAL PIOVISIONS 



IS W. WILLI AN E. JENNEI <I-IND.> ffiALS flfl IVTEINAL fECUMTT LEGISLATION 
IITO WHICI TIE II 6 1 COUIT SATE 



IITEIPlEtATIOM 'NOT INTENDED If 
IttTLEl SAID, JENNEl'S II Li *«0ES TOO FAI,' 



™E CONCUSS.* IOVEVEI. •• 

'VNILE IIS OWN PIOPOSAL OSES *TIE SCALPEL APPIOACN. 

TIE NAITLAND SENAT0I*S IXLL NANS TIE S9PIENE COUIt FIOM IULINC 
Oil ADMISSIONS TO PIACTICE IB STATE LAW COUIT Si SANCTIONS ANT OUESTION 
ASKED OF A WITNESS IEP01E A CONCIESSIONAL CONMTTEE IP TIE COHMTTEE 
IULES XT IN OlDEIt EXTENDS TIE FEDEIAL EMPLOYE SECU1ITT PMCIAH TO 
ALL AGENCIES. § ATM El THAN JUST 'SENSITIVE* JOSSt ESTAILISXES STATES' 
II CITS TO PASS LAVS IN FIELDS AL1EAIT COVEIED IT PEDEIAL LAV. SUCI AS 
SUIVEISIVE ACTIVITIES! AND OVTLAVS ALL ACTIVITIES AIRED AT TIE OVEITIIOV 

, OF TIE COVEINMENT* 

i IVTLEI SAID PASSAGE OF IIS WILL WOULD IE TIE fEST VAT TO 'CALL TIE 

(ATTENTION Or TIE SUPIEME COUIT TO TIE FACT TIAT f? IAS OVEISTEPPEB ITS 

1IPIOPEI AVTIOIITT." 
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Pre-Arraignriient 
Self Crimination 

By James Clayton IfH 

tUif ******* , \ *. 

Nine judges of the United States Couit ol Appeals 
her* split at least three ways yesterday on what the 
Supreme Court meant in its Maliory decision last sum- 
mer But, tor all practical purposes, the division is ft* 
terpreted to mean that confessions are inadmissible In 
criminal trials if they are obtained by police through 
questioning designed to elicit incriminating evidence 

Only two of the judges. John* ~~ ~ 

A. Danaher and Warren E 
Burger, accepted that inter 
pretation of th* Mallory case. 

Three others, E, Barrettll 
Prettyman, Wilbur K, Miller,fl 



and Walter M, Bastian. said it a 
is too tight a restriction ong 
Ijthe police. What should 
■J count, they said, is the charge 
■ Iter of the questioning, not its 
? : purpose. 
I Judges David L. Bazelon and 
i Henry W, Edgerton said it isp| 
!too loose an interpretation J J 
They were joined in their dis-f i 
position of the particular case |: ;ii 



in question by Judges Charles 
Fahy and George T, Washing- 
ton, who chose not to say what 
Mallory means, 

Danaher's Stand Prevails 

The result, apparently, is to 
make the Danaher position 
determinative of future cases 
untfl clarification comes from 
the Court of Appeals .or the" 
Supreme Court, I 

j In the Mallory case, the Su-j 
j preme Court said that a con-j 
fession obtained during an 
"unnecessary delay" between 
arrest and arraignment is not' 
to be used as evidence in a 
criminal triai. j 

' Tbe three interpretations of i 
this rule announced yesterday 
are; 

Judge Danaher: M It is not 
simply a matter of hours, one 
way or another, but of police 
purpose and conduct in the 
light of circumstances . . . An 
accused is not to be taken to 
r police headquarters for the 
purpose of extrac ting dam ag 
ing statement s, . .•, II flff is, 
any OTflle'SSlo'n is inadmissible. 



Judge Bazelon: "To me, 
is (rule) means that conies- 
ms obtained by questioning 
arrested person before 4 us 
raigning him are not fad- 
lissible In evidence.** 

Judge Prettyman: "A de- 
lay is to be judged unneces- 
aary-ornot upon a realistic ap- 
praisal by the court of the 
circumstances of the delay," 
A suspect may be questioned 
"so long as the period of de- 
tention and the mode of the 
questioning are reasonable , , .*' 

Robbery Convictions 

The .case hefoi$ them in- 
volved the three -jobbery con« 
victions of John ?. Trillings 
Danaher and Burner fojfoed 
Vtf&i Bazelon, E<fc*rton, Fahy, 
and Washington in revering 
two ef them tmt with the 
other three judges in affiJW' 
ing the third. 

Trilling confessed to one 
robbery at about 6:20 a. m.j 
on Sept, 1, 1955, after a short i 
period of questioning. It was 
this confession which was 
held admissible. ' 

I He was then questioned off 
?and on all day while police 
sought ties tb a murder 
case and many other rob- 
beries. He confessed to eight 
,robberies in tha"t interval and 
was taken before a judge for 
arraignment at about 3 p. m. 
ConVfrlianj which _,rpsiiltefl 
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Danaher said th» ftrtt eOnV 
Son did opt result from * 
*pa of Inquiry:" It Was 
In tha form of a prompt 
aowledgment by Trilling 
his guilt when he was con* 
ated by fingerprint -evi- 
ice, and tfcetttofe Was ad- 
missible. 

The other two confessions, 
he explained, were clearly the 
result of questioning designed 
to produce incriminating evi- 
dence. Thus, under his inter- 
pretation, they wen 

ef Compulsion 
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| Tbe first txmfesaUia, 
Ion said, did not come spon- 
taneously but only after con- 
eider able questioning. Any 
questioning prior to arraign 
ment, he said, is wrong be- 
cause police cannot arrest 
merely to question. They ar- 
rest only to bring defendants 
to court. 

The real utility of question- 
ing before arraignment, he 
charged, is in the element of 
compulsion which an arrested 
person feels under police 
scrutiny. 

"The argument for permit 
ing the use of confessions ob* 
tained by questioning before 
arraignment . , . comes to this! 
that society's Interest in con* 
victing the guilty justifies the 
use of a degree of compulsion 
against the guilty and the Iif 
nocent alike/' he argued. 

Pretty man contended that 
none of the questioning of 
Trilling was done in a coer- 
cive manner. The prooedure, 
he said, was "proper and com- 
mendable." " 

* In the Mallory case, he ex- 
plained, the Supreme Court 
nought to cobvey an idea of 
"inquisitorial injustice," "TJie 
character of tbe questioning Is 
a key factor/' he said. 

A $uspect may be ques- 
tioned, he sajd, "in a manner 
and for a period reasonable 
for the purpose of obtaining 
information,™ Police cannot 
question so as to extract a con- 
fession, he added* 
4 At that ; point Prettyman 
dlrare^wth Danaher. Dan- 
ane? £ietd that t*e purpose of 
tM£, Questioning * is the key, 
Pretty man ihaCthe character 
la decisive. 

"The outlawing of the con- 
duct of the police in this case," 
Trettyman concluded, "will 
unjustifiably and materially 
impede the enforcement of the 
criminal law in this jurisdic- 
tion," ■ 
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legality Issues Citea" 
'In Butler Bill on Courts 

decisions m trSTeTT^TW-lwere sensitive or non-sensitive 
terslon would pose serioua con- 1 In * security sens*, 
sjfcltutional question* in the] Mr. Walsh suggested that 
opinion of the Department of I ^y action on such a propoai- 
- ■ tlon be held up pending com- 

pletion of a report by the 
President's Commission on 
iwr wucj t ™=*u»*-v«- — Government Security and the 
Wisconsin, a member of the taking of a stand by the execu- 

Turil/tlavv rV\mm1tt«#_ set forth ti»k hwnith 



Justice* 

A letter from Deputy At- 
torney General Walsh to Sen- 
ator Wiley, Republican of 



Judiciary Committee, set forth 
specific objections to the pro- 
posed measure of Senator But- 
ler, Republican of Maryland. 

One provision of the bill 
would specify that any question 
asked a witness before a con- 
gressional committee Is **perti- 
nent" as long as the body con- 
ducting the hearing rules that 

ifr *•■ ^ 

Of this Mr/ Walsh said 

that to withdraw the issue" of 
pertinency from court consider- 
ation presents a constitutional 
question and is not a matter 
to be dealt with in an all- 
embracing bill 

Upsets Doctrine 
Another provision of the bill 
would allow the States to legis- 
late in the same fields in which 
there already is Federal legis- 
lation. This would upset the 
doctrine of pre-emption which 
holds that the fields in which 
the Federal Government haa 
passed laws are exempt from 
State laws* 



tlve branch* 

The Butler bill would, in 
contravention of the Supreme 
Court, make it a crime under 
the Smith Act to advocate, 
even abstractly, the violent, 
overthrow of the Government,? 
without any proof of actual | 
incitement to action needed* j 
' Needs Careful Study ( 

"Improvement of the present 
(Smith Act) statute may be; 
possible, but any amendment, 
would require most careful 
study and should not be im- 
mersed in an omnibus rejoinder 
to recent court action in diverse 
fields/' Mr* Walsh declared. 

Opposition also was voiced 
in the letter to another provi- 
sion of the bill which would 
deprive the Supreme Court of] 
power to review State actions 
in barring persons from prac- 
ticing law within the State* 

The letter, mailed Thursday, 
| was in answer to a request from 
Senator Wiley asking the 



*i« i»wb, ■ senator wuey rwumns w« 

In opposing the Butter view| ylewa of the Justice Depart 

here, Mr. Walsh said "the ex-l^j^ jpn the Butler n r/ ™ n **H 

tent of the havoc this proposal r - - 

would cause . . . may be gauged 
by its effect on Interstate rail- 
Toads which are now protected 
from Inconsistent statutes by r 
compliance with Federal stat- 
utes. . . ." He pointed out that 
farmers and marketers of agri- 
cultural products, now, by com- 
plying with "the Pure Food 
and Drug Act, are saved from 
prosecution under numerous 
State laws which set up differ- 
ent and varying standards for 
compliance*" 

Right to Fire Employes 

Another facet of the bill, 

would give all Federal depart- J 

jnent and agency heads the 

4ght to discharge employe s 
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A Solomon would stagger away, 
talking; to himself and shaking his head, 
if called upon to explain what the Mal- 
lory rule means In the Nation's Capital 

today* v 

It has been almost a year since the 
Supreme Court handed down Its unan- 
imous decision In the Malloiy case — a 
ruling Which threw out the confession 
of a convicted rapist and resulted in his 
release. Malloiy had been held by the 
police for n% hours. The reason for 
the reversal was that he had not been " 
arraigned "without unnecessary delay" 
as required by Federal Rule 5 (a). 

We^hought from .the beginning 
that the Supreme Courtis decision was , 
unreasonable in the circumstances of \ 
the Mallory case and that its meaning 
was unclear. Others disagreed, con- * 
tending that the opinion was bdth 
proper and its meaning clear. 

Now, almost a year later, comes the 
opinion of the United States Court of 
Appeals in the case of John Trilling, 
an eager-beaver safecracker. This ap- 
pellate court is composed of nine able 
and conscientious Judges. Yet they are { 
in hopeless disagreement with respect \ 
to the meaning of the Mallory rule as I 
applied to the Trilling case. s 

The division among the judges is \ 
cited here, not in any needling spirit, % 
but to illustrate the massive confusion 
which prevails. Judge Danaher wrote 
what becomes the opinion of the court, 
affirming Trilling's conviction on one 
count in three indictments. Trilling, \ 
In three trials, had been found guilty f 
under all of the Indictments. Judge ' 
Danaher was joined in full only by ' 
Judge Burger, and we will return to 
Judge Burger later. Judge Bazelon, 
Joined by Chief Judge Edgerton, would 
have thrown out all confessions and 
reversed the one conviction. Judges 
Washington and Pahy came to this 
same conclusion, but, perhaps signifi- 
cantly, they did not Join in Judge 
Bazelon's free-wheeling opinion. Judge 
Prettyman was joined by Judges Miller 
and Bastian. He agreed with Judge 
Danaher as to the correctness of the one 
conviction, thus supplying a majority 
of the court on this point. But Judges 
Prettyman, Miller and Bastian thought 
that all of the confessions were valid 
a nd that all of the convictions should 
have been affirmed. _ 

•A 
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the la w in the District with respget to 
the Mallory ruling. How can anr police- 
man, pzoftcutor or trial fttdft to ex- 
pected tp know which end U npt ** 
c- Let's get back to Judge ,Buw*r. In 
m brlft statement hi mlA he agreed 
reluctanUy with Judge Dajiaher beeauae' 
he thought he was "compelled* to do 
lb by the Mallory ruling. He would have 
preferred to Join Judge Prettyman be- 
cause what he said (4 makes sense and 
ought to be the law." Then Judge Bur- 
ger said this: "Rule 5 (a) should be re- 
examined by the rule-making process 
or by Congress." 

To this we say "Amen!* although 
we believe action by Congress Is prefer- 
able. This community, in which' the 
Mallory rule hits with full and crippling 
impact, is in desperate need of help. 
That help can best come through enact- 
ment of pending legislation which pro- 
vides that mere delay in arraignment 
shaU not serve to invalidate voluntary 
confessions. We earnestly hope the de* 
cjfcion in the Trilling case will furnisi 
tne extra push needed to get the bil 
tKrough Congress. 
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RA tSe COMMUTES IfflK WAS Oft HITLER'S AMENDMENTS TO JENNER/S ORIGINAL 
RILL, HOWWER. THE ADlWSSIOMS TO THE BAR SECTION WERE TIE SANE III . 

tfttw VC1SI MIS 

THE OTHERTWO VERSIONS BIFFEREB IM TIAT JOINER'S OILL WOOLS HAVE ] 
FLATLY PROHIBITED TIE SUPREME COURT FROM RUU NC ON jjjJY CASES IN THE 
CONCESSIONAL IIIVESTICATlON^AMp^r^RAL^EIlAOTE SEC Wm FIELDS • 

THE EFFEECT OF BUTLER'S AMENDMENTS iOULD JE TO M »J»MTE THE LAW IN 
EACH FIELD TO MEET OBJECTIONS VITD IN RE CENT HlGI COURT CASES* 

CONGRESSIONAL CBITICS HAVE CLAIMED THAT THE COURT*! DECISIONS 
WATEUD DON* INTERNAL SECURITY LAWS FAR I HON I THE LAWMAKERS' INTENT, 

SEN. JAMES 0. EASTLAND €D-itSS.>, THE CHAIRMAN, SAID THE COMMITTEE 
WOULD WORK ON THE LAST TWO SECTIONS^F THE JENNER-1UTLER MEASURES AT 
ITS MEET MEETING, HE SAID A REQUEST WAS HADE TO MEET 0* THEN THIS 
WEEK, DOT HE FOUND IT HARD TO HOLD MEETINGS ANY DAY BUT HOJDAT,, Af 
' WHEN THE COMMITTEE MEETS AGAIN. IT WILL TAKE UP BUTLER'S PROPOSALS 
TO ALLOW STATES TO PUS LAWS IN FIELDS CONGRESS ALREADY HAS WTERED 
-- SUCH AS INTERNAL SECURITY — AND TO MAKE ANY ATTEMPTS TO TEACH THE 
OVERTHROWOF THE GOVERNMENT ILLEGAL, WHETHER THEY CONSTITUTE A *CLEAR 
AND PRESENT DAN6ER" TO THE GOVERNMENT OR NOT. 
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Ptease Don't Point 
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(Htrt is mother iutobiogriphictl chapter in tht lift of "George 
SpeWitw American." at reported by Weetbrook Ptfltr.) 

By VESTBROOK PECLER /v^ 

THERE IB a new kid on our block, the teacher sent 
the little bum home lor cheating, it was a com- \ 
position about Wyatt Earp, the kid copied a write-up 
out ol the TV section and the Uacher recognfeed it 
so she sent him home with a note. 

Well, so Dreamie is always taking up with strange 
kids, especially boys, cake and ginger 
ale and stuff, so this character 
dropped by for his usual handout, 
and the little bum brain-washed her* 
She doesn't know right from wrong, 
oh the pity of It, and now neither 
do I, either. . 

She said what do you know about 
that? I said what? So she told me 

i j. jllJ_ --^- Itl*- jiVia *mti4 +Ka 

aoaut mis cumyuaitiuu, one oaiu «**v 

darn dope of a teacher is living in 
the past, if you want to succeed 
these days you have to adopt modern 
ways. I said like cheating? She said 
well, do you call it cheating for President Eisenhower 
to get up and spiel a recitation about inflation or the 
Whatnlck, pretending like he wrote, it his own self? 
When everybody knows they have a special depart- 
ment, about 15 characters on the payroll down there. 
They call it ghostwriting, the department is called 
the haunted house. 

I told her honesty may be old-fashioned but if it 
Is living in tlje past, I do not wish to hear any more 
brain-washed comments out of you, that kid sounds 
like his old man might be a Soviet agent. 

I tried to argue, I said after all, President Eisen- 
hower is a grown up man, this kid is nothing but a 
little punk, Dreamie said I told him that but he said 
what has size got to do with it? Can I cheat when 
I get grown-up? 




FEGLER 



i sam let me ininK una uvci a nine wimc, 



C 



_*, __,*..>. »w ...^ „,._.— -,._. - - -- - * T1BU1W 

to sit still and figure out this proposition. Sol thought 
about those big write-ups, where I read that those 
Supreme Court Judges Just sit up there and look like 
Trifle -wttfguys and tjien they go back and take a 
shower and some young squirt from Harvard comes in 
with a note book. 

I was never so surprised In all my days, We pay 
those loafers more than they ever got beforeand they 
onlyjKflik-fiight or nine months, no deffOTTTGHS for 
days absent, don't dock them for punk decisions, 
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Dreamie said I do not figure thisis anything so 
very new* She said my Pop used to tell me all atxxjit 
Babe Ruth and Jack Dempsey, they were his idols a Id 
foil years he couldn't hardly wait to read what th py 
wrftte how the Babe hit a last ball Inside, or Dempwy 
gaiJe Tunney the old one-tw<v 

But long afterward Pop learned th£ Babe and 
Jack did not write those articles at all, but come 
skinny old guy couldn't hit the floor with a flatiron 
would tell how he hit a wonderful home run and my 
Pop would eat it up. 

Dreamie said it seeps like they did ail right. Babe 
Ruth Is still Pop's hero and people wave at Dempsey 
wherever he goes. 

I said I heard Wyatt Earp was a wrongo, I heard 
he shot some of the vigilantes and told the public 
they stuck up the coach. 

Dreamie said, I don't care If he did. . 

There is one character I know would never do 
anything dirty, absolutely wouldn't ever cheat, and 
I an| sitting on his lap and smack, smack, smack 11; ~ 
stlc^all over his lace. 

Uprrl^k 1M1, Stag Ytttvw IfMlMta, tp» ' 

Mr. Perler's next column appears hert Friday. 
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. (COURTS) , . . 

; ^ ATTORNEY GENERAL ROC IRS SAID TOD AT HE IS CONFIDENT THE COURTS WOULD 

COME THROUGH THE CURRENT 'HILL THE UMPIRE* PERIOD UNSCATHED. I 

r(l ROGERS OBVIOUSLY HAS REFERRING TO PROWSALS APPROVED BY THE SENATE i 
JUDICIARY COMMITTEE YESTERDAY WHICH WOULD CURB THE POWERS OF THE SUPREMtf 

C0U I| U 4SS 5K28 il!« lu tf KC$ ***«•£ to subversive activities. u em * 

..^ISF^S^O™ «*** «MODS IN OUR HISTORY WHEN THE 'KILL THE 

__ ROGERS SAID MANY OF THE SIGNIFICANT COURT DECISIONS— nrrrsf OJ« uuttu 
THe'tImShIy*^ S»l? «^ »» »« PROroS"--SSl ^fSbM™ 
BUT ANY "FAIR- MENDED 'PERSON* WHO STUDIES THE HISTORY or Hit rntwxBT 

..ROGERS WENT ON TO SAY THAT HE HOPED TO U>EM&a«izV that rwr •sittr nl 
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Invisible Hig 

Method of Choosing Justices' Clerks, 
Their Fitness and Power Questioned 
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Attorner General William 
P. pacers has hit baseball 
metaphors mixed up. He says 
the bills being considered in 
Congrestto curb the excfeaaes 
of theifeupreme Court! are 
the result onhe sameJioYt 
M outcry heard irom spec- 
tators at a baseball game who 
shout, "kill the umpire 1" ' 

But what the critics of the 
Supreme Court really want 
Is for the "umpire" to stick 
to his job of watching the 
ball and abiding by the rules. 
They don't think it's the urn- 
; plre's duty to make new rules 
* or to tell the manager of the 
'\club. for instance, Just when 
ihe can put in * different 
pitcher. They don't like to 
;see an umpire deciding that, 
when a ball drops outside the 
■ foul line, It is a foul for one 
;team but, when the other 
team hits the ball Into exactly 
the same spot, It isn't a foul 
! at all. In other words, *the 
fans don't want to see the 
umpire moving the foul line 
around to suit himself. v_ 
; That's essentially ^hat the 
dispute is about as the Su- 
preme Court ignores the rules 
of the game repeatedly and 
makes, up its own rules that 
are then proclaimed as bind- 
ing on everybody — even to 
the point of telling congress 
what questions may be asked 
In formal hearings through 
which its commutes seek tft 
get Information to guide 
them In writing new laws*- 

Also, in a^ baseball game, 
everybody knows who the 
umpire is. He appears 4n full 
uniform and he has a rule 
book to ko by. In the Supreme 
Court's work, it isn't always 
possible' to know who the 
umpire happens to be: 
\ Thus every justice has two 
law clerks, and the Chief 
Justice has four. These as* - 
sistahts don't have to be con* 
JJrmed by the Senate. They 
,Are not supposed to he judges. 
^Vet they perform some of the 
work of the Supreme Court 
Justices, especially In cpnneo* ? 
tlon with what are known 
as "writs of certiorari.'* These 



are petitions to the Supreme 
Court to grant *n appeal from 
. the lower courts. If the writ 
. is denied, there's no appeal 
It means affinal Judicial de- 
cision so far as the citizen 1s 
concerned. Hie Justice him- 
self signs the denial of the 
writ, but the basic judgment 
which has preceded It often 
comes from a young law clerk 
imbued with all sorts of Ideas 
as to the role of the Supreme 
Court in the Nation today. 

Just a week ago, the New 
York Times, In its Sunday 
magazine, had an article by 
a former law clerk to a Su- 
preme Court Justice who dis- 
cussed very, frankly the role 
played by Jhe law clerks, 
many of whom come from 
the law schools imbued with 
the viewpoint of the so-called 
"intellectuals." The * article 
said:; 

"Law clerks, then, gener- 
ally assist their' respective 
justices In searching the law 
books and other sources for 
material relevant to the de- 
cision of cases before the 
court ... ' - -v.- 

'"The clerks often present 
the fruits of their searches to 
their Justices along with 
their recommendations. They 
go over drafts of opinions 
and may suggest changes. 
They tend to see, a lot of 
their Justices, ' and talk a 
great deal with them. And 
the talk is mostly about law 
and cases: , , , ^ 

"What 1? more important, 
the way to the Justice's mind 
was always open. There was 
always someone — fresh from , 
the immersion in ideas that 
marks a law-school and law- 
review career—poised at the 
Justice's elbow, willing and 
able to do intellectual com* 

.bat.* ■■. -. ■..->'-;:■,--■*.■-/: 

In baseball, anybody mak- 
ing decisions on the field of 
play must appear In uniform 
as an umpire and has to be 
seen. There axe no Invisible 
uiripiresY . ^ ^ ".... 

Certainly when Y lawyer 
has argued his case and sub- 
mitted it to the Supreme 



Court Justices, he ought to'; 
have a right- of rebuttal 
against any new points raised * 
by "law clerks,** especially '. . 
some of those rem&r^abje 
"footnotes** in Su^roma;. 
Court opinions which have 
introduced new material at a 
controversial, nature never 
brought, up when the 
itself- was argued. - 
former 
reme Cour Oustlee, 
last December In 
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"After conceding a wide 
dtverrihr of opinion among 
the clerks themselves, and 

further conceding the diffi- 
culties, and possible Inaccu- 
racies Inherent In political 
cataloguing of people. It is 
nonetheless fair to say that . 
the political cast of the clerjcs 
as & group was to the left* 
of either the Nation, or the 
court; ' ' .'.'■ 

. "Some ot the tenets of 
the liberal* point of • view 
which commanded the syns* 
pathy of a majority of tfce 
clerks I knew were: Extreme, 
solicitude for the claims of 
Communists and other crimi- 
nal defendants, expansion of 
Federal power at the expense 
of State power,, great sym 
pathy toward any Oovej 
ment regulation 

—in short,- the politt ___ 

losophy now espoused by the 
court under Chief Justice 
Earl Warren.** 

Surely the Senate of the 
United States ought to ex* 
amine the whole law-clerk 
system to determine whether 
perhaps these "clerks" should 
be given "umpire status/' or 
at least classified as "as- 
sistant Justices" Perhaps* in- 
stead of letting them change 
from year to year. Congress 
should provide permanent* as- 
sistants to the justices and 
require .that among their 
qualifications should be actual 
experience on the bench In 
trial courts. For if the "law 
clerks" play such a vital part 
in the making of the "su- 
preme law of the land," some** 
thing more ought to be known 
by the Senate Judiciary Com- i 
mlttee as to the method of 
their selection and the limits 
of their "Judicial" actWUesi-4 

Oteproductton JUthU R«trv*d>, " 
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Congress Urged to 

On Supreme Court Uerka: 

^ *rf By p^yip la whence r //■ J«| 

WASHXNGTON, Ma* 4^ttorne> OeneraT William fc 
Rogers had his baseball metaphors mixed up. He says the 

( being considered in Congress to curb the excesses of the Su- 
preme Court are the result of the same sort of outcry heard \ 
from spectators at a baseball game who sheut> "Kin the 4 ? 

*Uinpirel* *-. "■ A-.* "TV y > , "' ; *". :^. '" ** ■ -- ' 

(" * fiut what the critics of the Supreme 
Court really want Is for the "umpire* to 
stick to his lob of watching the ball and 
abiding by the rules. They don't think it's 
the umpire's duty to make new rule* or 
to tea the manager of the club, for in- 
stance. Just when he- can put In a dif- 
ferent pitcher. They dont like tb see an 
umpire deciding that, when a ball drops 
outside the -foul line, it is a Toul for one 

; team, but when the other team hits the 

jball Into exactly the same spot It fcn't & 
foul at all. In other words, the fans don't 
want to see the umpire moving the foul 
line around to suit himself. '.*- 

That's e jg*fi}ially what the dispute Is 
about as the- guprem e Court Ignores the 
rules of the game repSBXOTJ and makes Lawrenc* 
up its own rules that are then proclaimed as binding on every- 
body—even to the froint of telling Congress what questions 
may be asked in formal hearings through which Its commit- 
tees seek to get information to guide them in writing new laws. 
Also, 
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in a baseball gimc 
everybody knows who the um- 
pire is. He appear* in f nil iint, 
form and he has a rule book 
to go by. In the Supreme 
Court's work it Isn't always 
possible to know who the um- 
pire happens to be. 

Thus every Justice has two 
law clerks, and the chief Jus- 
tice has four. These assistants 
don't have to be' confirmed by 
the Senate. They are not sup- 
posed to be judges* Yet they 
perform some of the work of 
the Supreme Court Justices, 
especially In connection with 
what are known* as "writs of 
fcertiorari. rt These are petitions 
to the Supreme Court to grant 
an appeal from the lower 
courts. If the writ is denied, 
there's no appeal. It means 
final Judicial decision so far as 
the citizen is ' concerned. The 
justice himself signs the denial 
of the writ, but the basic Judg 
ment which has preceded it 
often comes from a young law 
clerk imbued 'with all sorts of 
ideas as to the role of the 
Supreme Court In the nation 
today, ,- -^ ; ■:>» *--: ^ , -. 

; Just a F«k ago, 'ThA New 
York Times," In its Sunday 
magazine, had ah article by a 
former law clerk to a Supreme 
Court justice who discussed 
Irery frankly the role played by 
|he law clerks, many of whom 
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so-called "Intellectual*.* The 
article said: 4 r\:* / 

Law clerks, then, generally 
assist their respective justices 
in searching the law books and 
other sources for materials 
relevant to the decision of cases 
before the court. ■.. , # * , 

Hie clerks often present the 
fruits of their searches to.tl^etr 
justices along with their recom- 
mendations. They go over drafts 
of opinions and may suggest 
changes. They tend to see a lot 
of their justices, and talk a 
great deal with them. And the 
talk Is mostly about law and 
cases. *\%. ^ v ; \Vi^ < y 

'What is more important, the 
way to the Justice's mind was 
always open. There was-always 
someone— fresh frqm the im- 
mersion In ideas that marks m 
law-school and law-review ca-; 
reer-*»lsedv at the JustlceV 
elbow; willing and able to do' 
intellectual combat. * / Hi 

La baseball, anybody ma*W 
decisions on the field of play 
must appear in uniform as an 
umpire and has to be seen; 
There are no Invisible umpires. 

Certainly when a lawyer has 
argued his case and submitted 
it to the Supreme- Court jus^ 
tices, he ough^/to hava «v 
right* of rebuttal against any 
new. joints raised by -.Star 
clerks** . especially soma ,*& 



*aterW? Of ft *■ contra _ 
_aturt never brought up when 
Die case itself was argue* r ,^ 
t 5 Another former law clerk to 

Supreme Court Justice, writ*' 

_g last December m *TJ, 8. 

fews & World ReparV* said; 
_ -After conpedlfia; a* wld» 
diversity of opinion among the 
clerks themselves, and further 
conceding the difficulties and 

rble inaccuracies Inherent 
political cataloguing of 
tiTpeople, it li nonetheless fair 
II to say th*t the political cast 
1 1 of the clerks as a group waal 
1 1 to the 'left' of either the nation 
J lor the court * - ~ /y \ ' " "'""'-I 
[' "Some of the tenets of the 
liberal* point of view which 
commanded the sympathy of 4 
majority of the clerks I knew 
weie; extreme solicitude for the 
claims of Communists and other 1 
criminal defendants, expansion 
of Federal power at the expense 
of state power, great sympathy 
>ward any government re 
Lation of business— 4n sh 
ie political philosophy np 
-1 — ■ \ ■ — 

oused by the court undi 
jmt JusUce Earl Warjen. 
Surely the Senate of the 
United States ought to examine 
the whole law-clerk system to 
determine whether perhaps 
these "clerks" should be given 
-umpire status," or at least clas- 
sified as "assistant Justices.* 
perhaps, instead of letting them 
change from year w year. Con- 
gress should provide permanent 
assistants to the Justices *ndi 
require that among thehr iruatt-l 
fications should be actual « : j 
perlence on toe oen^n in w«*- 
courts. For If the "law clertaf 
play such a vital part in «J 
; making of the "supreme Uw; 
the land," something - 
ought to be known by the 
| Judiciary Committee as to 

method of t^ "k^^Lki 
the limits of thelr^^udiaj 

!*s4iuUiea> ''■-'' 

\P 1 $$$. N.Y . HstaM TraAm* 



/;« i 



r 



t T olson 




' NOT RECORDED 

126 MAY 16 1958 



Wash, Post and 
Times Herald 
Wash. Ne*$ — 
I Wash. StarV' — 
IN. Y. Herald . 

Triljune 
N. Y; Journal- 
American 
N/Yi Mirror 



13- 



Nj Y. Dally News 

SkY. Times 

Daily Worker 

The Worker 

New Leader 



"Date 



!T 

MAY 5 1958 



'( 01W W 1 f ^T^Pirt *" ^ ^"HB^f^'^SMMj 





^ » 



V ^ 








i J. 

6 7 MAY 281958/ 



5 



FBlfoss Hits ReJI 
Release By High Court 

Those who have been following the story 
"Master* of Deceit," by J. Edgar Hoover, 
director of the Federal Bureau of Investigation, 
are not surprised at the duplcity and trickery 
that can be worked by communists who are 
dedicated to their cause/ 

And one of the best means of helping the 
Communists In their work is for gullible peopla 
to do their work for them under another name. 

Thus, It will come as no surprise to Lima 
News readers taht Hoover has put the cards 
squarely oh the table in a release of testimony 
given before the House Appropriations Subcom- 
mittee in commenting "on recent decisions of the 
S upreme Court that have freed 49 Communist 

arty leaders. *Xnd, as Hoover told the c\ 

ittee: 

"The courts must eventually come to 
a realistic manner with facts and joi 
forces for good in protecting society." * 

Hoover also criticized the release of "vicious 
hoodlums and criminals" because of technical* 
ities in legal procedure. He Mrarned against "an 
unfortunate trend of judicial decisions which 
strain and stretch to give the guilty not the 
same protection but vastly more protection 
than the law abiding citizen.*' 

He Ujen added that "Crime find subversion 
have become critical challenges due to the 
mounting success of criminal and subversive 
tlemeots fa employing leopt\ples, t echnica lities I 
«nd dela ys In th e law to defeat the jnteTE STS of ; 

justice^T"^ , > *' . „ 1. \ 
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8fcttabfKtd *• r tcont Sine* iwi, he toiiV_5 oov ^ ■*** ** eowwinlit eoRspIrigiJgj^ 
ftt committee members, tedeTa! grand JuAe*" **** 6utef * .*««P** • reduction In party 



have returned guilty verdicts against 108 Com* 
munis t party leaders under the conspiracy anil 
membership provisions of the Smith act which 
forbids the teaching and advocacy* of the over- 
throw of the government by force and violence 
But of these 108, he said, 49 of the Communists 
have been set free to continue their efforts tor 
the party as the result of Supreme Court dec la- 



in ember ship, continues *t full strength in its 
'Vicious, behind the scents operations." Those 
who have resigned from the Communists party* 
he said, remain Mandsts who are itill willing 
to cooperate when needed. ^" 

The danger of communist fronts, organiza- 
tions under secret communist leadership which 
enlist well meaning citizens, is now greater 



ens. Ke told the committee; -r ttag^ ever before, he declared, t *, 

"A top Communist functionary, while discusJ " We have ^Proximately 150 known or sua* 
lng the Supreme Court decision of 'June 17, 1957,1 P** te <* communist-front and communist in- 



which ordered the acquittal of five California! 
Smith act subjects and the retrial of the remain-! 
ing nine, said that *ihis was the greatest victory* 
the Communist party has ever received in 
America'/* 

"This decision will mark a rejuvenation of the 
CP in America/' the top Commie told Hoover. 
■•We've lost some members in the last few 
years but now we're on our way again." 
1 Hoover quoted Justice John C. Bell Jr., of 
the Pennsylvania Supreme court, in a recent 
dissenting opinion, as expressing "common 
wnse realism" when he wrote; .- ^ - 

'"Hie brutal crime wave which, is sweeping 
and appalling our country can be halted only 
if the courts stop coddling and stop freeing 
murderers, Communists, and criminal ^ m 



filtrated organizations under Investigation," he 
testified. .:. ; 

The influence of the communist conspiracy 
reaches in to every walk of life! To gage its 
effect, we need only to note the widespread 
clamor which is raised whenever our govern- 
ment attempts to deal firmly in self -defense 
against the communist threat. ? 

"Certain organizations hypocritically bar I 
Communists from their membership, but theyi* 
seek to discredit all persons who abhor Com* 
munists and communism* They claim to be an- 
ti-communist but they launch attacks against 
congressional legislation designed to curb com- 
munism/* 

"Sadly, the cult of the pseudo liberal, which 
!• anything but liberal, continues to float about 
-fo the pink-tmted atmosphere of patriotic irre- 
sponsibility; and remains strangely silent when 
another nation such as Hungary is pillaged, 
plundered, and reduced to virtual serfdom by 
barbaric communism. 

"Every pseudo liberal in this ce-ntry should 
look inside his heart and give heed, to the 



technicalities made of straw. 

Hoover did not comment directly on legisla- 
tion reported last week by the Senate judiciary 
committee which is designed to overcome the 
effects of Supreme court decisions in anti-conv 
munist cases. He said the judiciary must re- 
main independent and never become *'a mere ^ * * • w ^ u t -• *i_ 

Mlkk „ „ t JL n # 4V u * t Yl destruction he may be bringing upon the very 

rubber stamp for other branches of the govern- ^. * *.t * - •* u« I . *i_. 

t « - « t y cg Br ■ "country that permits him to enjoy this very 

freedom of thought. 
But he quoted approvingly an opinion by the 
late Supreme Court Justice Cardozo that 
"Justice, though due to the accused, is due to 
the accuser also. Hie concept of fairness must 
not be strained till it is narrowed down to, a 
fllem 
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[ SEN. JOHN C. STENNIS <D-MISS.> SAID TODAY THAT THE LAV CLERKS FOR 
U.S. SUPREME COURT JUSTICES SHOULD BE CONFIRMED BY THE SENATE BEFORE 
THEY START WORK IN THE HIGH COURT. ' • ' 

STENNIS SAID HE WAS "IN NO WAY ATTACKING THE LAV CLERKS OR THE 
JUSTICES THEMSELVES.* BUT FELT "SENATE CONFIRMATION SHOULD BE REQUIRED 
FOR THE CLERKS VHO SERVE THE MEMBERS OF THE HICH COURT. 

"IT IS 6ENERALLY KNOWN THAT THESE YOUNG MEN ASSIST IN THE REVIEW 
OF THE RECORDS AND VORK ON ACTUAL CASES BEFORE THE COURT, ALTHOUGH THE 
EXTENT OF THEIR ACTUAL PARTICIPATION IN ITS FUNCTIONS IS UNKNOWN." 
STENNIS SAID IN A SENATE SPEECH. 

"WHEN ONE CONSIDERS THE VOLUME OF VORK DONE BY THE COURT AND THE 
COMPLEXITIES OF THE MANY INVOLVED MATTERS ARISING IN THE NUMEROUS 
CASES. I AH PERSUADED THAT THE INFLUENCE OF THE LAV CLERK AS TO THE 
DISPOSITION OF CASES IS CONSIDERABLE." ' ' 

STENNIS QUOTED FROM A MAGAZINE ARTICLE IN WHICH A FORMER CLERK TO 
JUSTICE ROBERT JACKSON. WILLIAM H. REHNQUIST. SAID WHILE THERE WAS A 
WIDE RANGE OF POLITICAL OPINIONS AMONG THE LAW CLERKS, AS A GROUP 
THEY WERE "LEFT" OF BOTH THE COURT AND THE NATION AND HAD "EXTREME 
SOLICITUDE FOR THE CLAIMS OF COMMUNISTS AND OTHER CRIMINAL DEFENDANTS,*; 
EXPANSION OF FEDERAL POWER AT THE EXPENSE OF STATE POWER, CREAT, ,. '^' 
SYMPATHY TOWARD ANY GOVERNMENT REGULATION OF BUSINESS." ■■ '^':%> 

HE SAID THE SENATE SHOULD INVESTIGATE THE SITUATION "WITH A VIEW ...<■ 
TO ESTABLISHING MINI MUM QUALIFICATIONS FOR HOLDERS OF THESE ' ■ " 

IMPORTANT POSTS BY LAW," AND THE NEED TO PROVIDE PERMANENT PROFESSIONAL 
ASSISTANTS TO JUSTICES, RATHER THAN NEWLY-GRADUATED LAWYERS ON A ?> 
ONE-YEAR BASIS. - '■--,.. .-«, .v , .;%■./. 
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High Court Free^ 
Another Red , 
in Wake of Bias 
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, WASHINGTON, May 6-, 
*,With the publication of FBI 
Chief J. §Ja"g2™| 

L as freed another Communist 
onvicted oX vioUting the t 
Jmith Act. m . __ 

The high court released Mn. 
Oleta O'Connor Yates, party 
leader in San Francisco, who 
had been sentenced to a year 
for criminal contempt. The 
decision was that she had 
served sufficient time in jail 
; during the litigation over her 
-'ictment. Three Justices 

Edition binds members ,h 
highest court to *U«tft 
le wake of the attack |J 



4* REDS FREED, 

iThe FBI chief, in newly re 



cfdeon propriety ol questions 
iput to witnesses. 
if Hoover's attack recalls his 
Lnprecedented role in the 
■Harry Dexter White case 
11953, a few years after 
■Whites death. 

1 1 At that time, he told the , 
Senate Internal Security sub-" Hoto 
committee he had advised UdlC 
against retaining W h i t e, * n 
a Treasury Department em* HflQP 
ploye, who had been named ~o w 
fit an FBI report as an espio- 
nage suspect. 
Me charged that FBI efforts 
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-^sed testimony given Jan. 16 t I keep an eye on White were 
1 efore a House appropriation* hfcmpered because President 
i iibcommittee. criticized deci- Truman's appointment of 
sions which have freed ■ 49 white as U. S, Director of the 
Communist party members international Monetary Fund, 
and 'turned loose some crimt- since Hoover's blast at the 
nals via the technicality and (supreme Court, his detractors 
loophole route. mm shave been looking for an ul- 

He said the court "rnust fterior motive. They have 
eventually come to grips in a l re vived reports that the FBI ~ 
realistice manner with facts l cn i e f hopes to bring about ft 
and join all forced lor good I the creation of an anti-Corn- i 
in protecting society. 1 */ t> Imunlst organization and tot 
By coincidence, pre*jmably, become its head, 
level and multlmUUonaire 
vrus Eaton blasted the FBI 
in a TV interview on the very 
lay of publication of the 
"oover attack* 

The 74-year-old financier 
said the FBI and other polic- 
ing agencies in the nation 
constitute a _ spy network 
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S -eater than Hitler's Gestapo 
e added there are no Com- 
munists in the United States 
tf'to speak of except in the 
minds iofthose on the payroll 
ol the FBL" 

Hoovers attack-^inprece- 
dented for him— coincides 
with a battle in the Serate 
'over the Jenner-Butler Bill, 
which seeks to limit Supreme 
Court Jurisdiction* Backed by 

Pervative senators, the 
tur* would permit states 
nact their own sedition 
and aUow pr 
! l Uig ( S mith Act in cases 
theoretical ^advocacy of 



UNDER CRITICISM \ 

Under such a separation, { 
according to the story, *• 
FBI would confine ltsdf 
strictly to policing of other 
crimes, and the new antt 
Communist agency would 
absorb the Central Intelli- 
gence Agency, now headed by 
Allen Dulles. 

Hoover has been under con- 
stant criticism from liberals. 
They charge FB T files contain 
raw materials which could be 
used to smear the agency's 
enemies to silence them. 

This approach also is that 
of the Communists, 

Hoover, in his recent book, 
■Masters of Deceit," says the 
immunist menace is a threat 
lo our Western civilization, ; 

This view Is decidedly cc K 
:rary to that of Eaton a id 
the ranks of th« >W Bill », 
letimct ors. ,■■■ \ 
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Mr, Clayton 
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Mr Hollo 
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tds^<* to ttYoke the remaining peri IsMsMryou wD? ft* f oflowtn*^ /ote *s* 
asoe-year eontampt of court sentence I Yowf ; Jencs* ^ j, Ptdiplflltffcfc JCcmigs- 
~>d twica on California Common I berg Y*, Wnta JBur of California ; Bchware 
organizer, Mn. Cleta O'Caintfsf *a. New Mexico Par Examiners; Waf 

kin* Ye. United Btates; V. 0. ys. Kii 
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alMa^ l^«pmtWtalL tea previous almllar xuUagsv 1 "' /Jp \l~ H ■? 
ififlubop* decision 0* dbsnrt had reversed t It's obvious that th rftmreme Court aal* 
f « i tile conspiracy convictions of fife of 14 1 dom make* an uhpopWIJ BinUfc-mt> 
^J j frxJ "second string" Communist leaders, on I popular with the Communist Party* that 
charges of conspiring to tea* and advo- 1 la. 

oate the violent overthrow tf the govern* Once agsls we csll «a **r readers fa 

■ meat, and ordered new trials for Mrs. save America from this Judicial tyrma&f* 

Yates and the eight others. But since that The Jenner bill to curb the runaway 8a- 

f ■ h time Federal Judse William C. Mathes of preme Court will soon be op for Senate ap- 

J Los Angeles— who called Mrs. Yates "the ,proval. Write new to your own senators 

. most ooiaij defiaat and wholly contempt* 





" | ous witness I have ever seen la more than 
i 30 years at the bar and on the bench"— 

I has reimposed the same one-year penalty. 

J Now, the Supreme Court has come to the 

|fef| rescue of antfta*, accused Communist 




and to senators from other states, asking * 

them to vote for the Jenner bill, as amend- RANCHES TEK t N.H .UNION LEADE1 
ed by Senator Butler, to . curb the high r 

tribunal's self -Indulging grab for power ^ t 7raveler 
and Its outrageous pro-Communist ded- , „ -. 
rion,. Boston Herald 

Boston Globe 
r ' * Poston American 

. Post on Record 
, Christian Science Monitor 

Date: May 8, 1958 

! Edition: 

; Author or 

: Editor* HTTOHR. O'NEIL.Bdi 

! Titles 
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■mclil i* Tbt Nt» Tft Tfcaw. 
WASHINGTON, May 7 
Judge Learned Head came out 
In opposition today to a pend- 
ing Senate bill ttet would curb 
the power of thtr Jupreme Court 
and overrule severaT"oF"ns" re- 
cent decisions. 

"Such t statute If enacted 

would be detrimental to tbe 

best interests of tbe United 

States," Judge Hand Mid. He 

expressed hi* view* Jn a letter 

responding to one of Senator 

Thomas C. Hennings, Democrat 

f of Missouri and a leading; oppo- 

/ nent of tbe bilL Senator Hen- 

| ningg read the letter on the 

I floor. 

I The bill is a product of pro* 
V posals by Republican Senators 
t John Marshall Butler of Mary- 
I land and William £. Jenner of 
1 Indiana. It was approved by 
the Senate Judiciary Commit- 
tee by a vote of 10 to 3. 

The letter is significant be- 
cause backers of the bill had 
been quoting Judge Hand, who 
saw long service &£ chief Judge 
of the United States Court of 
Appeals for the Second Circuit, 
in support of their position, 

In a series of lectures at Har- 
vard Law School this winter 
Judge Hand, who la retired, 
cautioned against too ready use 
h of ihe court's power to review 
t the constitutionality of Federal 
J legislation. He said the Supreme 
I Court had on occasion over- 
| used the power and had made 

* itself, in effect, "a third legis- 

I* lative chamber." These words 
have been quoted by the sup- 
porters of curbs on the court 
| No Coiutitutlotfal Point 

I In his letter to Senator Hen- 

I nings, Judge Hand, who still 

I sits as a judge, said he felt he 

£ should not comment on the con* 

1 stitutional question. But be 

f said: 

I "It seems to me desirable 

f that the court should have the 

* last word on questions of the 

* character involved. 

I "Of course there Is always 

* the chance of abuse of power 

(* wherever It Is lodged, but at 
long last the leaat contentious i ■/ >f 
organ of government generally /V - f ' { 
Is the court, I do not, of course, 
• mean that I think ft Is always A a A / 
tight, but some final authority/' " ( 
is better than unsettled con- 
flict." 
i The bill would prohibit tbe 
Supreme Court from reviewing 
i any claims that the states had 
' discriminated In excluding par-j 
sons from the bar, and It would ; 
prohibit^ the court* generaUj 
from looMng into the perttaeacc 
of questions aaked by Congres- 
sional conVnlttees of witnesses 
later charged with contempt 
i The bill woust also re-Inter- 
pret the Bmith Act of 1M0 to 
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Po/#ce aatUhe Law 

i J. Edgar Hoover is a policeman 
I —-an extraordinarily good one who 
over the years has created the ef- 
ficient Federal Bureau of Investi- 
gation and kept it free of politics. 
««■ »»« u«wvu a puiice ctuef" 
Mr. Hoover is certainly in position 
to speak with authority on the ex- 
tent and the character of Commun- 
ist subversion in this country, as 
he has just done in testimony be* 
fore a congressional committee. 
But it should be remembered that 
Mr Hoover speaks frcm a police* 
man's viewpoint — and policemen 
are traditionally critical of the 
courts for leniency* ' 

It is understandable that the 
head of the FBI, which has worked 
long and hard to bring Communist 
conspirators before^he bar, should 
be piqued when the~S upreme Co urt 
refuses to uphold their conviction 
on the ground that their constitu- 
tional rights have been violated. 
This has happened, Mr. Hoover 
said, in 49 out of 108 conspiracy 
cases since 1949* 

Mr. Hoover has, in effect, lent his 
considerable weight to the current 
drive to curtail the Supreme 
Court's powers in these and other 
matters. There can be no question 
that there is, as Mr, Hoover says, 
a militant body of Communist con- 
spirators bent upon stealing the 
nation s military secrets, and 
fomenting disorder and disruption 
by infiltrating legitimate organiza- 
tions. But t the real question is 
whether the individual liberties of 
all us would not be imperiled by 
measures aimed against the Com- 
munists. 

That question still turns on the 
classic definition of "clear and 
present danger" It is thiSj and this 
only, that justifies the curtailment 
of constitutional guarantees. And 
it must be borne in mind that the 
legislation Mr. Hoover is support- 
ing not only would narrow the area 
of individual rights, but would sig- 
, nif icantly alter the balance of pow- 
\ er among the three branches of the 
federal government 

It has been 90 years since Con- 
gress last attempted to curtail the 
jurisdiction of the Supreme Court. 
We do not believe any case has yet 
been made fc^gucft drastic action 
today ^^"^ 
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fit h small wonder that J. Ed- operations. Then came the proflcfcu- 
gar Hoover, FBI chief, has spoken tion t conviction and jaijfaff of the 

leaders. After all these efforts had 
been expended, the U, S. Supreme 
Court started its policy of liberal 
ing Communists, 

The last act of leniency to a 
convicted Communist was to order 
release from jail of Oleta O'Connor 
Yates, Bay Area Communist aerv* 



out against the free and easy man- 
ner in which the U. S. Supreme 
Court has freed Communists. 
While testifying before a House 
committee, he delivered the follow* 
5ng broadcast, and we deem it 
worthy of reproduction. He called 



upon the courts to "come to grips in,e a one-year jail sentence for her 



in a realistic manner with the 
'fact*/* implying there has been. 
mjbre respect for the letter of the 
lj/w than for the security of the 
nation. One by one, afldf in groims, 
Communists have been liberated by 
the Suprem'e Court, Men and wom- 
en for whom the FBI waged battle 
in order to secure the evidence that 
led to their conviction. 

We wonder if Hoover regards 
these court decisions as contribut- 
ing to the security of the nation, 
convictions based on the grounds 
the defendants were plotting and 
working to overthrow the govern- 
ment A few years ago Hoover op- 
posed the outlawing of Commu- 
nisms on the ground that thev would 
gp Underground and make it more 
dSntc»lt to Wn in touch with their 



refusal to answer questions. She 
was one of 14 Communists who 
were tried, convicted, and later re- 
leased on order of the Supreifle 
Court _ y 

with crime and Communist ac- 
tivities increasing at an alarming 
rate, it behooves the government to 
renew its activities to curb the 
movement This effort falls under 
the jurisdiction of the FBI which 
Hoover directs. We can not blame 
him for protesting when he sees his 
work undone by a court decree. It 
will cause no surprise if Congress 
takes steps to curb some of the acts * 
of the Supreme Court tmless there 
is a change of attitude toward tfce 
laws Congress enacts to safeguard 
the country from yulakful acts fcy 
Communists. ^ - _ T * 
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The Senate Judiciary Committee has re- 
ported favorably by a vote of 10 to 5 a bill 
to limit certain types of Supreme Court jur- 
isdiction — authority to do so being specifi- 
cally vested in Congress by the federal Con- 
stitution and spelled out in detail in that 
document. - i 

The bill would stop the Supreme Coud. 
from overturning a state's decision on what 
lawyers can practice in state courts — the 
Court having ruled that a state could not 
bar a Communist from practicing as a law- 
yer. 



pen to disagree with some of Us decisions 

A few days ago, in reporting the Senate* 
Judiciary Committee's action, ^TV newir 
broadcaster David. Brinkley said that this 
measure was "dreamed up by Senator Jen- 
ner" of Indiana* To some viewers he seemed 
to feel that one should go through some spe-' 
cial asepsis, at least figuratively, before as* 
sociating with Senator Jenner even orally. 
Such widely known newspapers as the 



Washington Post and New York Times In 
the East, the Denver Post in the Rocky Moun- 
tains* the Minneapolis Tribune In the far 
north* and various others of the same so- 
ciological stripe editorially, have taken up 
The measure would take away from the J the cry that Senator Jenner or Senator East- 
Supreme Court authority to determine what la "d °r somebody else has put over the bill 
questions Congress can ask of witnesses ! because they "disagreed" with Supreme 
through its committees, the Court also hav- Court decisions, Fortunately, some equally 
ing stepped into this field with limitations . important papersr—such as the Cleveland 
which could destroy effectiveness of con- ■ plai p pealer and the Los Angeles Times sup[ 







gressional committee investigations into sub- 
version, espionage, treason and similar 
fields. '•'>■• 

The hill also would restore to the Aates 
the power to set up their own laws agminst 
subversion and sedition within theirlown 
boiaidaries — a power nullified by a recent 
Sulreme Court decision. 

JJThe bill further would authorize Con- 
gress to pass a law against advocating over- 
throw of the federal government— a law 
which would have teeth which could not be 
pulled by the Supreme Court. This has be- 
come necessary because the Supreme Court 
has ruled that the Smith Act is valid in pro- 
hibiting advocacy of overthrow of the fed- 
eral government by violehce but that it is 
invalid if this advocacy is presented o nly 



in what the Court considers a "theoretical 
manner. The result is that the Supreme 
Court virtually has nullified both the Smith 
Act and its own previous approval of the 
Ajt. ...... <_- ; v "' 

Certainly there is obvious need for con- 
gressional action of this type — and prolj-r 
ably for considerable more action in rela- 
tion to the Supreme Court than is included 
in ihe bill approved by the Judiciary €ojri- . 
mifltee. Yet, in widely separated para of, 
the country there is vigorous oppositioa to 
the measure and almost all of it seemi to 
be built on the same foundation! ess jcrx— . 



port the principle of a congressional curh oif 
the Courts 

Actually, disagreement with Supreme 
Cflurt decisions of the type which would he 
cdrbed in the Judiciary Committee bill is 
vjpespread and includes Oommittees and 
>ast presidents of the American Bar Asso- 
iation as well as eminent students of con- 
actional law, federal judges, and others, 
The Senate Judiciary Committee hill and 
the original Jenner bill to curb the Supreme 
Court are about as unlike as a cat and a dog. 
The Jenner bill was, to all practical pur- 
poses, scrapped almost before it got out of 
swaddling clothes. The Butler bill was sub- 
stituted and now the Senate Judiciary Coj 
mittee has substituted a bill of 
own tor the Butler bill It's rather 
Taf cry to attribute a bill approved by 10 oi 
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of 15 Senators on a committee— includin 
Mth liberals and conservatives, Repubfi 
Wcins and Democrats, among the 10 — to Sen* 
aftr Jenner when the bill bears virtually no 
relation to his measure except that both 
jlealt with the same subject; It is especially 
a far cry since the Jenner bill itself long 

S since has been dead. 
The Wall Street Journal, in discussing 
ithe Senate Judiciary Committee bill, brings 
out very clearly just why such legislation is 
■being put forth at this time. After pointing 
; out that Congress has the power to limit ap- 
pellate jurisdiction of the Supreme Court, it 
; continues; 

| "There is no question, though, why the 

\ suggestion of applying that power has aris- 

fen. Professor Corbin, former Yale Law 

■ School faculty member and an authority on 

contracts, had some things to say on that 

score the other day. Professor Corbin said 

- iihere was a great deal of difference between 

*-4he slow development of law based upon 

fcvell-established trends and the 'sudden 

about-face that reverses judicial and legisla- 

five doctrine, arousing violent criticism and J{ Taw^-as justices of the Supreme Court have 

— ^motion because it is based on social and J r 



•'Or take the decisions on tbecifiltfjjf 
congressional investigators to ask questions. 
The Supreme Court has ruled that Congress 
can ask only 'pertinent* questions and 
then the Court proceeded to decide that 
some of them were not pertinent to any 
valid legislative inquiry. But how, it may 
fairly be asked, can Congress legislate prop- 
erly with a Supreme Court sitting over it 
deciding that this or that question is not 
pertinent — or that perhaps it is too imper- 
tinent — to the matter Congress is investigat- 
ing? 

"These are some of the questions that 
disturb Congress. There are others, Thejre 
is the decision that splits hairs on the Smfth 
Act, when the Court held that 'theoretiial 
advocacy* of overthrow of the government 

?s all right but that 'incitement to action 1 
s all wrong. That is something like saying 
is all right to teach people ways and 
means to rob banks so long as the teacher 
doesn't say when to do it. 

The result of all this has been to cre- 
ate a great deal of bewilderment about the 



.economic trends already in open political 

jdispute.' 

> "Such about faces, even the most dedi- 
f jcated supporter of the present Supreme 
yCourt would readily admit, are not un- 
known in its decisions. I 

' t rThe High Court does no t alw ays follow 

I j tire letter of the law as enacted by Congress;) 
firsometimes reads into it matters which arej 
! not there, A case in point is the decision 
; a few years ago that producers of natural! 
gas came under the jurisdiction of the Fed- 
eral Power Commission, though the legisla- 
■ tion on which the decision was based cleai*- 
\ ly and specifically excluded producers of 
1 natural gas. 

rj| "Nor does the Supreme Court always foi- 
ls* (low its own prior rulings, Just last June, the 
> court ruled on the question whether civi- 
— lians overseas were answerable to courts 
martial. The case before it was one contain- 
■ ing the same facts, the same people, the 
| same shootings and the same United States 
i Constitution as the Supreme Court had ruled 
' on almost exactly one year before. And it 
[brought in two different decisions on the 
;simn oftte within that time. Clearly, fh>. 
! court could not have beeji rigftt bgjh ,tims§, 



from time to time pointed out when they 
[disagreed with their brethren. 

"Whether what the Senate Judiciary 
Committee proposes is the curd for the be- 

i" wilderment we quite frankly do not know. 
But we rather doubt it; Far better than a 
curb by law would be the curbs of logic, rea- 



son and continuity of decision Professor Cor- 
bit spoke of. But those are curbs no Con- 
gress. can apply. They are curbs only the S u- 
prfeme Court may apply to itself/' 
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B* HOWAED L, DUTKIN 
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Sven If the Jenner-Butler 
ofll to curb the powers of the 
iu preme Court \ clears the 
hurdles of ColSrassional ap- 
proval and Presidential sanc- 
tion, many lawyers feel Its 
main provisions will be stricken 
down by the same court it seeks 
to restrict. * 

They believe, as ultimate 
arbiter of what is constitu- 
tional, the Supreme Court will 
have clear grounds for declar- 
ing unconstitutional at least 
two of the bill's provisions 
whenever the Issues are tested. 

Clearly vulnerable to attack 
on constitutional grounds, they 
say, are these provisions: 

1, Making a Congressional 
committee Itself the Judge of 
whether a question asked a 
witness Is "pertinent," that is, 
has a direct bearing on the 
matter under Investigation. 

2. Expanding the Smith Act 
to penalize "theoretical ad- 
vocacy" of violent overthrow 
of the Government Last year t 
the Supreme Court held that 
the act covered only advocacy 



For 4bum40» «f ft* cfttnut tfce 
JtMMr-liitJtr bffl Jwi to paw Con- 
greii, too Pago A-25. 



question of pertinency. Inter- 
preted as a legal one, must be 
decided by the courts. Any at- 
tempt to remove this from 
sourt authority would be a 
usurpation of power by the 
eglslatfre branch In violation 
of the separation of powers 
ioctrlne. 

Hie "theoretical advocacy" 
provision could be thrown out 
as violating the safeguard of 
freedom of speech and belief, 
constitutional experts say. 

There are, of course, limita- 
tions on the right of free 
speech. But it has been Wld 
that such curbs may be applied 
only when abuse of the privi- 
lege constitutes a "clear and 
present danger" to the state. 
This peril does not arise from 
anyone suggesting in an ab- 
stract philosophical way that 
the Government should be 
overthrown, it is contended. 

Other Two Provisions 

Many lawyers agree that 
that eonstituted an "incitement there probably is nothing 



to action" and not the preach- 
ing of violent overthrow as an 
"abstract doctrine." 

Article I of the Constitution 
gives Congress the power to 
legislate. Implied in this is also 
the power to investigate so that 
I acts may be obtained pointing 
to the necessity for new legis- 
lation. 

But the Individual has cer- 
tain rights also. Among these, 
it Is contended* is the right not 
-4o be .hauled betas congres- 
sional Investigators and ques- 
(Uoned on matters having no 
{real bearing on the subject 
lunder Inquiry, , ' ; 

f Invasion of Rights 

.j If the committee arbitrarily 
i'may determine which ques- 
tions are "pertinent" it Is in' 
effect Intruding on the rights 
i of the Individual and exceed- 
Ling the implied powers of tn- 
yesllgaflpn, many expafr —-- 
hey also contend that the 



State regulations on admission* 
to the bar, Incorporation of; 
this provision arose from a Su^ 
preme Court decision that re- 
versed rulings of State courts 
excluding * lawyer from the 
bar because of alleged 
munlst affiliation, 

Tdb^ latter provision, 
believe, readily lends itselflta 
manifestly unfair practlT 

ars are expressed that aY 

itate theoretically might bar 

ttomeys from practice merely 

scause they took an unpopular 

de on Issues such as race 
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constitutional about the other 
'two provisions of the bill. These 
■ would: 

1. Permit the States to write 
and enforce their own 
against subversion. 

2, Bar the Supreme Coi 
f&m reviewing cases lnvolv: 
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Congress and Control 

*FBI Director J. Edgar Hoover has 
pointed out to Congress that decisions of 
the U. S. Supreme Court have resulted in 
the freeing of 49 Communist Party lead- 
en convicted by federal juries under the 
wnsplracy and membership provision* of 
we Smith act. 

J Mainly, this rcvrrjsal of convictions has 
been the result of thTTSuprcme Court de- 
cision nf last June 17 holding that M thco- 
retica) advocary" of violent overthrow of 
the government, in the absence of actual 
incitement to such action, is not a crime. 
jhe Senate judiciary committee has ap- 
roved a bill designed, among other things, 
l label the teaching or advocacy of over- 
sow of the government by force or vio- 
ftnee or by the assassination of Any of its 



of Subversives 

officers, as criminal even if there Is 
Incitement to immediate action* 

Senator Hennings of Missouri has 
branded this bill as "one of the most irre- 
sponsible pieces of serious legislation re* 
ported by a committee to the Senate since 
I have been a member." We do not set 
how this charge could have justification:* 

Clearly, Congress has the right and Xf\p 
duty to pass laws, and to class certain acfc 
as criminal. The Supreme Court has (he 
right to review these laws and interpret 
them in the light of the Constitution. Jn 
passing on the Smith act, the court said in 
effect that Congress did not perform its 
function as well as it intended. Surely 
there can not be anything irresponsible!^ 
Congresi\no\y acting to make its intenttil 
as clear Vnd unmistakable as possible. |U 
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Hoover's 

Testify critical tf t he Sul^e 
was given by J. Edgar Hoover. 
[)r 6t the federal Bureau or 
Investigation, before a House Appro* 
priatfera subcommittee in Jan, 16* 
aWa wa* revealed Hondo* by, tile 
CWcago Tribune* j * 

* Sine* 1949, Hoover said, Juries 
^fcave convicted 108 Communist party 
leadert*f violating the Smith Act, 
tout as a result of Supreme Court 
decisions only 59 of those convictions 
have been allowed to stand. 

In much of his' testimony Hoover 
as quoting others — "a top Com* 
lunlst functionary/' otherwise un- 
deittifled, the late Justice Canlozo of 
e U. S. Supreme Court, and Judge 
\ John C, Bell Jr. of the Pennsylvania 
Supreme Courtr-but he was his own 
authority for the observation that: 
'The courts must eventually 
come to grips in a realistic manner 
.with facts and join all forces for good 
In protecting society/* 

The Implication w a s cl e a r 
that the Supreme Court is not 
bow dealing realistically with 
facts and helping to protect 
society* 

a jJfoqver was appearing bef ore, the 
aqpcoimnfttee in support of a request ^ 



Criticism 



for funds to run the FBI In the com 
tag fiscal year. He could be excused, 

I therefore, for emphasizing the diffi- 
culties which confront his depart* 
ment Not, however, for criftdzing U*, 
tteBitfnmeCpurt.^ ' *<: f \ -^ f 

A chiet of police does not or- 
i dlnarfly take It updn himself to 
I seoond-gdess a Jtidge, and this is 
I exactly what Hoover was doing. 

The Supreme Court has said there 
are constitutional defects in some of 
the laws which the FBI is trying to 
enforce. Instead of telling Congress. 
In effect, that he thinks the Supreme 
• Court Is wrong, Hoover should bf 
asking Congress to revise the laws.! 
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Jenner-Butler Bill I 

[The Jenner-Butler bill approvefl 
Ijl Ihe Senate judiciary committee 

[hroors under the initial handicap 
of having no other title *hat accu- 
rately and briefly describes it. It 

! is loosely called a bill to limit^he 
appellate jurisdiction of th ^su- 

' preme court, but there is only one 
'provision— a separated one— that 
Mnvokes this Constitutional Con- 
cessional right; This is in respect 

' to state rules for admission to the 
bar. 

I. " The three other provisions rep- 
resent an omnibus or quasi-omni- 
bus effort to carry out f iiVas many 
instances, an indisputably normal 
functjon of Congress, depending in 

I no sense on the "jurisdiction regu- 

J lationV clause. Where the supreme 
court has decided cases on the bas- 

1 is of the intent of Congress, the 
meaning of statutory statements, 
it is perfectly proper for Congress 
totlarify and amend the statutory j 
lartuage^ and this does not mlan ! 
thqt the court cannot if it still fees { 

r fit strike down the new language. 

/, The common link between each 

I section and the two main parts is 
!;: subversion — its discouragement, 
1 punishment, statutory handling. 

' The bill could in this connection be 
called a bill to correct certain 
/strained interpretations of the su- 
preme court and (in one instance 
only) any and all interpretations, 
involving national security.;. 
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.-tbfiiULlaWs under the further 
handicap of being virt ually -i i*i~ 
known in content. With the better 
conservation Df national security 
in respect to quisling .fifth-column- 
ists as a prerbise, there should be 
widespread interest in whether the 
bill, in whole and in part, in. the 
language employed and the meth- 
ods adopted, actually, has' promise 
or the best promise, of attaining br 
moving toward attainment, of the 
purpose. It has, Jiowever, been in- 
adequately reported;' and one re- 
sult has been the encouragement 
of off-cuff disparagement by a few 
critics who seem to want all the 
issues smothered in a Shouting 
match, 

-Each section of the proposalmas 
basic reference to controversial de- 
cisiqn of the supreme court! In 
each case the text of the decision 
should be basic, to the background. 
Few people for example* know 
what principles were involved or 
said to be involved in the court's 
taking jurisdiction of state bar ad- 
missions, except that Communists 
or Fifth Amendmenteers figured 
- If the section based on the Wat- 
kins "pertinency"* case is correctly 
reported, it still does not go far 
enough to meet the main and most 
troublesome part of that trouble- 
tome decision; namely, that the 
j'subject of legislative inquiry" 
irst must be made clear to a wit- 
ness endangered by a contempt 
sentence. How' it could have been 
made any clearer, by any individu- 
al in this particular case, wring tfjgl 
enrtfcMtmn' language, is simply J 
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f^. w^REN COURT (Xnm'lifB9S3^J 

f What we'd call a quaint and curious speech wasJde- 
-Uvered in Chicago night before last by Charles S. Khyne, 
president of the American Bar Association; V . - - 
{ Mr. Rhyne called "unwise and unsound" the Burar- 
Jenner Mil to curb the Earl Warrei HSu- • 
JCTTIfl> r ^Urt He added that all lawyers , 
*Sfiould defend courts and judges from v 
denunciation." : m . , 
> The Butler bill merely seeks to 
make the Warren court stop nullifying 
state anti-sedition laws, interfering with 
Congressional investigators, and knock* 
Ing over state rules barring Com- 
munists or Fifth Amendment clams irom 
practicing law. v 

ch.ri~s Pk V .« Except in certain cases not covered 

ciurms.Rii7» hy the aboye Ust ^ the y g Constitution 

(Art. 8, Sec. 2, Subd. 2)- says "the Supreme Court shall have 
appellate jurisdiction both as to law arid fact, with such 
exceptions and under such regulations as the Congress 
I ahall make." *-.> 

I Clearly, Congress has a right to pass this bill ; and just 
i as clearly, Congress' collective judgment as to its sound- 
J ness is better than ABA prexy Rhyne's personal judgment. 
I m As for lawyers' being obligated to defend all courts and 
; Judges, we call that hogwash. Courts and judges can and 
do make mistakes. Lawyers are better qualified than any- x 
body else to spot such mistakes* If you ask us, any lawyer i 
fho stands up and attacks these errors is doing his public! 
ity, and any lawyer who keeps quiet about them is only! 
rthering some judges' ambition to make themselves andt. 
e co urts sacrosanct, — -" 
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ADD i^SUPREME COURT (UP187) _" " 

THE MINORITY REPORT DESCRIBED THE BILL AS A "HODGE-PODGE" BILL. 

»v f5?U°S.l».!!iTl ,DRA¥INc SUPREME COURT JURISDICTION FROM APPEALS 

BY STATE BAR APPLICANTS "WOULD GIVE STATE SUPREME COURTS 

dSSStSI^SV* ^CIDINC WHETHER A STATE BAR APPLICANT WAS FIT TO 

PRACTICE LAW ON RACE RELIGION OR OTHER GROUNDS. 

to ISSJiS 2, AMENDING THE pRIMNAL CONTEMPT OF CONGRESS STATUTE 

TO PROVIDE THAT ANY QUESTION TO A WITNESS WOULD BE "PERTINENT* UNLESS 

THE WITNESS CITES AN OBJECTION ON PERTINENCY AND PROVIDING k -., • -V" 

CHAIRMAN'S RULING ON PERTINENCY WOULD BE "FINAL" --AN OUTRIGHT 

USURPATION- OF JUDICIAL POWER BY THE LEGISLATURE." UUTWBBT , 

^*cll C IiSSi5».H M i3[i N £ t Il[ E COST'S APPELLATE JURISDICTION IN SUBVERSION 
CASES—WOULD "IN ONE SWOOP REVITALIZE" STATE STATUTES, SOME OF WHICH 

ffi" *T".£8kL^*;?£iP c r WITH rEDERAL LA »» WD CONTRARY TO THE "NEED 
*>* A UNIFORM NATIONAL STANDARD AND INTEGRATED CENTRALIZED PROGRAM." ^ 

? EC J!£K Si AMENDING THE SMITH ACT-" ...CONTAINS AN OUTRIGHT 
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lTu«?iW55 IX AM F I 2^£J HE SMITH ACT— "...CONTAINS AN OUTRIGHT . ;, i I 
1 INVITATION T6 THE SUPREME COURT TO DECLARE IT UNCONSTITUTIONAL." M^ I 

UuPR-EME L fSSfef jffl SVmEiSE? 1 0T V WQ1W D0WN UMH THE ^ J 
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f The Dist/rcfof Columbia 
Circuit Judicial Conference 
presented a disgraceful spec= 
tacle. .:..■' 
There fs a doctrine In the 

[Constitution of the United 
States and in our tradition 1 
which says that there Is a sep- 
aration of powers of the ex- 
ecutive/ the judicial and the 
legislative branches of Gov-' 
eminent At the Judicial Con- 
ference we had a member of 
the executive branch of Gov 
ernmentp the United States At 
torney, and his . assistant, 
Thomas Flanhery, Imploring 
the Conference to ask the 
legislative branch of Govern 
ment to nullify the ruling of 
the highest court In the Na- 
tion. 

\ Even after Chief Judge 
Edgerton said that, as a judge, 

* he would refrain from voting 
j on a motion to recommend 
'that Congress change Rule 5 
I (a) of the Federal Rules of 
' Criminal Procedure, 'the 

* judges of tjie United States 
District Court for the District i 
of Columbia, on the hot too? 
subtle urging of their chief 
judge, voted to recommend to 
Congress that Rule 5 (a) be 
amended to void a unanimous 
decision of the Supreme 
Court The votes of these 
judges decided the action of 
the Conference. 

More disgraceful was the 
fact that the judges of the 
United States District Court 
for the District of Columbia 
astetDthe Congress to censor 
iv.^ftiTpTPPiri^ Court of the 
Unitetl 5 tstes' forttS'Yul in g in 
Andrew Mallory v. United 
States. How can judges who 
did this expect la wyers, 11U -; 
"gaiU— uuL the publttr 10 rt-| 
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gggciJWfi when t ii y ml the 1 
, deciding votes to ask for fil- 
iation to nullify the decision* 
of the Supreme Court? One 
wonders if they were moti: 
vated by the fact that io niany 
cases heard by the Su-* 
preme Court arising in the 
District of Columbia Circuit In 
the past 10 yeari have been . 
reversed. - 

If our local judges are to 
be respected, Ihey must con- 
duct themselves in a manner 
to demand respect/ 

JYILLI AM X^WILKIN^ ' 
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urisdiction 

Challenged 

Congress Debate 
Is Under Way 

WASHINGTON, May 17 (W.— 
A great constitutional debate 
Is developing in Congress be- 
cause two men were barred by 
tfceir states from becoming 
lawyers, 

• Their, names are not im< 
Vportant,' The constitutional 
.fij^or they stirred up is, 
1 ;£>ne case arose In California. 

IAn applicant for the bar was 
asked whether he had ever been 
a Communist. He refused to 
answer. The California board 
i set up to rule on the quaiifica 
? tions of applicants for the legal 
profession refused to admit 
sirtm. He appealed. The state 
Supreme Court upheld the 
r«Hnr — "Hue — United States 
Supreme Court reversed It. 
New Mexico Case 
The second case developed 
In New Mexico. There, an ap- 
plicant for an. attorney's license 
acknowledged he had been a 
member ^of the Communist 
party for six or seven years in 
the 1930s. The ,New Mexico 
board said that was enough to 
disqualify him; The state courts 
held the same jway, But the 
Supreme Court again ruled 
otherwise^ .'. — . :-■ 

The two cases started a chain 
reaction in Congress. A series 
of bills was Introduced to upset 
the Supreme Court rulings. 
Recently, the Senate Judiciary 
Committee, by a 10 to 5 vote, 
approved a measure which 
among other things would say 
that, hereafter, the Supreme 
Court should keep hands off 
of all cases Involving the admis- 
sion of lawyers to practice 
before state courts. 

Can Congress do this? Can 
Congress tell the Supreme 
Court It can't even hear a par- 
ticular kind of case being ap- 
pealed to It? ; 

That's where the great con- 
stitutional argument comes In. 
The lawyers will debate this 
with great heat. \ 

1 There's no question that Con 
gress can limit the jurisdiction 
of the Supreme Court In appeals 
cases. The Constitution in very 
i\ -i dear lang uage almi Congress 
r \ A i> i Jthatpower. Section 2 f Article 3, 
V ! L*f "^^hstltution 
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Shall have appellate jurisdic- 
tion both as to law and fact, 
with such exceptions and 
under such regulations as the 
Congress shall make." 
j? The word "exceptions** is em 
frhasized by sponsors and sup 
porters of the measure. They 
$n*Jst it is clear, under the Con- 
stitution, . that Congress can 
f make exceptions to the Supreme 
^Court's jurisdiction, and that, 
rthey say, is ah.ihey're doing in 
' the bill. x 

■? Opponents* View -' 

■' The opponents, however, take 

I another tack. They say that 
provision of the Constitution, 
Just as any other, can't stand by 
Itself. The Constitution must be 
considered In the whole, and 
how one section "applies to 
another. 
• : And they question what 
would happen if a state tried 
\ to Impose a rule for those seek 
; ing admission to the bar which 
■ clearly violated another section 
I of the Constitution. Would the 
? Supreme Court then be banned 
f from even hearing the case? 

For example: Suppose a 
i state imposed a role disbar* 
{ ring a lawyer without even a 
| hearing. That would violate 
! the dne process clause of 
r the Constitution. Would the 
f proposed law mean that 
[ the could could not uphold 
• the defendant's constitutional 
< lights? Or suppose a state 
had a qualification which was 
I clearly discriminatory, in vie* 
\: l&tion of the Federal Consti- 
~ tution? Would the Supreme 
Court be barred there, too? 
Opponents of the bill argue 
1 that the measure heads In a 
dangerous direction which 
could make the Supreme Court 
a court in name only, with no 
cases at all to consider* 

Congressional leaders are giv 
ing the bill scant hope for 
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Court-Curb 
BiUVot^by 
Committed ^ 

| WASHINGTON* May 20 W. 
—A majority of the Senate 
Judiciary Committee today | 
urgfl^assage Qf a bill to curb* 
thr- *gupreme Court a nd said 8 
Congress has a duty to restore $ 
"a proper balance of powers/' 

The measure/ approved in a 
10*5 vote by the committee, 
would strip the Supreme Court; 
of its appellate jurisdiction 
over cases involving the admis- 
sion of lawyers to practice in 
state courts and undo the 
effects of recent rulings In some 
Communist cases, 

A previously Wed minority 
report denounced the bill as 
an attempt to Intimidate and 
coerce the court and reduce it 
to "a whipping boy" of Con< 
gxess. * 

The most controversial part 
of the bill is the section cur 
tailing the court's review pow 
era, but the majority report 
described this as "a minimal 
use of the Congressional power 
I to regulate and make excep- 
\ tlons to the appellate Jurisdic- 
tion of the Supreme Court." 

As originally introduced by 
Sen. William E. Jenner, R.» Ind., 
; the bill would have stripped the 
court qf authority to hear ap- 
peals in five different categories 
of cases Instead of Just those 
relating to the admission of 
lawyers to practice in state 
courts. 

The majority report said that 
while Congress has the power 
to withdraw Jurisdiction as pro-, 
posed by Sen. Jenner, the com-' 
mlttee bad concluded that "it 
would be wisest for now to eon- 
flee the use of this power to 
a* *Uufl B Trea." 
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Rilling the Umpirenrr^l 

.;■■*. One approach to the Jenner-Butte? 
£$Ulf which would modify some recent 
MSupremc Court decisions, 1b to denounce 
!- It as a measure designed to "kill the tun* 
; plre." This is not an approach which 
reflects much credit on the maturity of' 
those who adopt it , :■■< 

I ; The bin would do four things. The* 
first provision would deprive the Su- 
preme Court of Jurisdiction to overrule 
a refusal by a State to permit an indi- 
vidual to practice law in the State, This 
1» a reaction to two questionable de- 
cisions last year, and in some small de- 
gree .it would curb the power tol the 
Cpurt, It Is not an earth-shaking issue, 
*o* *ahy person: denied permission tia 
practice law would have an appeal to 
the courts of the State. The question Is 
whether the issue is of sufficient im- 
portance to Justify Congress in exercis- 
ing its constitutional power to limit the 
v court's Jurisdiction. We doubt that it is. ' 

The second provision would modify 
the court's controversial ruling in the 
Catkins case by stipulating, in effect, 
that a congressional investigating com- 
mittee, once the issue has been raised, 
shall be the final judge as to whether a 
1 question asked a witness Is pertinent to 
the Investigation. Some correction of , 
this sort, if It can be done within con- 
stitutional limits, may well be necessary 
t& insure the effectiveness oi congres- ; 
s|onalJnvestlgations. * , 

g It Is clear that the third and fourth > 
pro^sioxis lie well within the authority of 
<3on$ress. One deals with a ruling that 
Congress had intended to pre-empt the 
field in dealing with subversive activ- 
ities. The other involves a judicial 
Interpretation of the intent of Congress ^ 
in passing the Smith Act, under which 
several Communist leaders have been 
convicted. We do not see how there can 
be any argument respecting the right . 
of Congress to enact these provisions. - 
For if the court has misinterpreted the 
intent of Congress, or if Congress failed 
to make Its intention clear, it-can hardly 
be doubted that the national legislature* 
If it thinks It Is wise to do so, can adopt 
co rrective or clarifying laws. And th ese 
ceftaimy^ili not kill the umpire; 
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r Perh aps there should be one find ; 
word oiTthis latter point The MWfte- 
umpire outcry seems to be based on the ' 
fallacious notion that the court Is aloof 
from politics and should be immune to! . 
attack or criticism. There is nothing in 
our national experience to support this 
Trie w* In the bread sense of the term* the 
court has always teen involved in poli- 
tics. If anyone doubts this, he should 
refresh his recollection with respect to 
the clashes between the court and such 
Presidents as Jefferson, Jackson, Lin- 
coln, Grant and Franklin Roosevelt. In 
some of these clashes the court pre- 
vailed/ In others it was curbed. But it 

I is still, perhaps, the most powerful of 
our three branches of government — 
subject to no restraint except self-re- 
straint, or, in rare instances, to the 
restraint which can be imposed upon it 
by a Congress or a President. In this 
Instance — in the case of the Jenner- 
Butler bill— there Is no significant threat| 
Jo the independence or to the proper! 
Authority of the court. The real ques-l 

I lion Is whether it Is wise to adopt any J 

I fcr all of the bill's provisions, and this 

I is for Congress to decide.' 
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By DAYm LAWRENCE ;&yx y**;,..,j 

WASHINGTON, May 27.— When a "picket" toe Nocks a > 
worker from entering a factory, his right to work 1b Interfered; 
with and any one naturally assume* that state laws provide a 
remedy. Yet* when the Supreme Court of the United States ! 
renders a decision to that effect as It did this week. It becomes 
first-pare news and is a matter of general 
surprise, • \ ;* -. * 

The reason Is that the Supreme Court 
tn recent years, In decision after decision, 
has upheld the Immunity of labor unions 
from punishment for most of the abuses 
which hare caused nation-wide complaint. 
Now that the court has ruled that, when a 
worker— even though not a union member-* 
Is prevented from entering the factory 
where he has a Job, he may recover money' 
damages from the union not only for lost 
pay but for any worries caused thereby, 

Itbe pendulum has swung back^ta picketing . 
cases to where it ought to have been for 
many years* ;, 

/ , Dissenting Vote Beveaiing ^ 
. The court decided the case by a vote 
of t to % as one justice didnt participate. 

-..- . opinion, however, written by Chief Justi 

Warren and concurred in by Justice Douglas, really contains 
most interesting revelation. The Chief Justice says that the mai 
,Who was kept from working should not have been allowed to su< 
in a state court and that "there is a very real prospect of 
fering punitive damages ac- ^-^ — - w 
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cumulated through successive 
actions by parties injured by 
members who have succumbed 
to the emotion that frequently 
accompanies concerted activi- 
ties during labor unrest** 
; Reasoning Disputed 

It iTamarfng thaV the Chief 
Justice would be willing to 
deny complete relief to an in- 
jured worker Just because the 
precedent might thereafter, be 
bothersome or annoying or 
costly to labor unions. Such 
solicitude is understandable 
when uttered- by a labor parti- 
san, but it is surprising when 
It comes from a member of the 
highest tribunal, which Is sup- 
posed to be Impartial and pri- 
marily concerned with the law 
as written and not its political 
or economic consequences. 

Curious reasoning is also v*\ 
vealed when the Chief Justice 
asks: "Must we assume thatthe ! 
employer who resorts to a lock* 
out Is also subject to a succes- 
sion of punitive recoveries at 
the hands of his employees ?•■ 
The answer Is that every *&- 
Ployer has always been subject 
to damage suits for violation if 
any contract and Trtll contlnut 
to be If hli 'lockout" i* in violas 
ttoi»«f a gaJM con ls ail ii iWx a 



Elf ect en Picketing 

lp no doubt that thj 



5> fL 

jed- phere ^ _. — _ 

majority opinion of the — ^ 
p$me Court will have a sail 
utary effect on ftfcketing as it 
lately has been practiced in 
America. Here Is how Justice 
Burton, who wrote the court's 
opinion inf this case, describes 
What unhappily has become 
Common practice in labor dis- 
putes: - ^ 

. 4 *6uch pickets . . '. by force of 
numbers, threats of bodily harm 
to Russell and ot damage to his 
property, prevented felm from 
reaching the plant gates. At 
Jeast one striker took hold of 
Russell's automobile. Some of 
the pickets stood or walked hi 
Ae *t if , h is automo b tie *» s uch 
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ska It impossible for hhr* 
others similarly situated* 
the plant*/ ; ; J 
liability for Members* Acts t 

Hiis U a familiar story. It 
appena usually with the sane- 
on of union leaders. But Chief 1 
justice Warren tot preocc*t 

Sled with what unions must dt> 
j discipline their members and 
to abolish "goon"lactics. He if 
more concerned that the court's 
decision might hurt unions 
financially— which, M course; 
should be a deterrent, in Itself^ 
He writes: '* v 

* *By reason at vicarious 
tiabllltr for Us members' 01^ 
' advised conduct on the picket] 

lines, the union is to be sdb-1 
ejected to a aerie* of jodg-j 
ments that may and probably * 
will reduce it to bankruptcy/ 
'or at the very least deprive H] 
of the means necessary to 
perform its role as bargain 
[ Ing agent of the employees 

* represents.* , 

One wonders why the Chief j 
Justice isnt as concerned with! 
the plight of the employer 
against whom costly strikes are 
Inflicted. 

"Bight to Work"* Issue 
; There has been quite a con- 
troversy lately about bright to 
Work** laws In the various states. 
These would give the individual 
the right to join or not Join a 
union and w*ould prevent pen- 
alties being Imposed against 
non-union workers. Most union 
teaders have opposed such laws, 
and certain unions today are 
asking Congress to legalize a 
"closed shop*' monopoly; - .*"*' , 

The latest Supreme Court de- 
cision would seem to imply that 
even without "right to work' 
taws, citizens may sue a union 
jfor damages If deprived of a 
Job. It's a privilege W citizen 
phlp inherent In the Constitu- 
tion, But in recent years It has 
(not even been accorded the 
[respect of being termed a "civil 
fright" Times may be changing, 
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[ Row Likely Over 
High Cburt Bill 

By M€K STEELE Scrtpp*-H*>w*Td iuq writer 

A bitter squabble is due to erupt in the House this 
wednover a sweeping proposal to curb the powers pf 
theaupreme Court. " ? ; : — . . — — - 
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TWs newest anti-Supreme 

^-v Court move Lnvolves a 

/ fstateV rtgfits" Jtfll jjonsored 

/ I f*>y Re p. Hpwaj^ mjtrTD,, 

OCl'J^Vi-K V'SSSXi theTJouse 

Judiciary Committee a few 

ys ago in a surprise action. 



■ ■ *< 
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measure — known as 
*wo uid revere the 
'pre^empHoTT doctrine under 
which the Supreme Court has 
held that Federal laws super, 
sede similar or conflicting 
state laws, * - \\: ,. \, \_ '■;-■. 

The Smith bill contains only 
81 words, but it has touched 
off many controversies. 



new restrictions on labor 
unions.: .■;-' ;* . *- 
.-V -". .-V:- * x-l ■■ ?-- . 1 
Supporters insist its man 
purpose is t© restore the vaiit 
ity of state anti subversidh 
laws which the Supreifle 
Court has voided. The bill 
also has split the Republican 
and Democratic parties. 

; Atty, Gen. William R ,Rog. 
ers has denounced It as a 
"shotgun" approach to limit* 
ing the powers of the Su- 
preme Court and of the Fed* 
era! Government, 

President Eisenhower -is ffpf* 
expected to urge GOP con- *** 
. gressional leaders at their 
weekly meeting Tuesday to' 
oppose the MIL * - -*' 

■ But most of the GOP mefl 
hereof the Judiciary Comr 
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Lawyers d&agree violently tee "'Joined with Southern 

over its meaning and possible ifc? 1 ?™? %***«* **f ™ 
iffA ^ ft * fv«wic ftre to tne jjouse. And one 

House leader estimates that 

two-thirds of the Republican 

members now favor the bOL 




effects. 

Opponents charge it might 

be used to limit the civil 

' rights of Negroes, and even 

to upset the Supreme Court's 

desegregation decisions. 
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, - w -^ .. — ™ — .. —airman fcmair 

{ n*h»rf yy it could *md tQj (D -. N. i.i u r ffi? 

fc^ - ■■-L^-^' >-._■ Comniitteeis expected 

soon a blistering minority re- 
port, against the bill, * ; ; '•; 

blouse Democratic leaders, 
who agreed last year to shun 
any "shotgun" legislation^ 

Satnst the Supreme Court.] 
frsumably will fight the bllL I 

But the powerful House 1 
Rules Committee — headed by* 
Rep. Smith— is expected Xol 
clear it to the floor for a vote 
within a few days, RepJ 
Smith insistsvthe bill has \ 
Jp-ttJfciEfcfo do with civil right*! 
•or laMK ^Z^TSL'- ^ ' ■ m 
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Capital Circus 
(By Ted Lewis.** H*. 
Daily News, sJune 1C 



m 




The Supreme Court did not make any 



major decisions yesterday, and Its friends in Congress hope 

that this performance will be repeated every Monday until recess 

There are many pivotal cases facing the Court. .whose outcome 

could sway some legislators, as yet uncommitted on the Butler 

bill, which would limit the Court ! s powers substantially in 

Swiue areas * Among the cases that many would like postponed 

are; the decision of an Alabama court upholding a $100,000 fine 

against the NAACP for failure to produce its membership records; 

a case involving the power of the government to deny passports 

to those refusing to sign the non-Communist affadavit; the right 

of a state to dismiss an employe taking the Fifth Amendment; 

the constitutionality of California f s requirement that applicants 

for , property tax exemption sign loyalty oaths* 

The Senafee Judiciary Committee has 

voted 10*5 to bring the Butler bill to the Senate floor, and 

even its opponents concede that they cannot sit .on th£. measure 

(■_ :.- -* / / / '. h 
forever • Wnen tao bill gets to the floor, the fight fr ill b e 

WOT RECOPnprT 

bitter, and will cross party lines • Some of the firing} l^Qjf JJXgAft 

begun. Sen # Hennings(D-Mo) has warned that at least t wa weeks 
of debate was certain, and Sen# Kefauver(D-Tenn) blasted the 
bjUJ/as dangerous, "reversing years of judicial and legislative 
history" # He further warned that "the result of Its passage 
would be chaos* "He inserted into the record the recommendations 










• - 



of the American Bar Association that the legislation be killed 
ri as an attack on the independence of the judiciary, destructive 
of the s pear at ion of powers contemplated by the Const it ution/' 
On the other side, Sen* Jenner(R-Ind) inserted into the record 
a speech delivered by a Georgia lawyer describing Earl Warren in 
terms originally used by John Randolph of Virginia in 1825 to 
describe a bureaucrat: "His mind is like the Susquehanna Flats; 
naturally poor and made less fertile by cultivation. Never has 
ability so far below mediocrity been so richly rewarded since 
Galigula's horse was made consul/ 1 Majority Leader Johnson, 
would like to get the "must" bills out of the way, and then 
let the Butler bill be talked to death. But Sen. Eastland(D-Miss), 
§ chairman of the Judiciary Committee wants action* and he may 

attach the court-curb to the Alaska statehood bill, if pressed. 



i 



i 



On an ironic note, it is interesting to 
see how times and attitudes change.. About 100 years ago, the 
Court was roundly applauded for the Dred Scott decision by 
southern Senators, and denounced for the same reason by 
Abraham Lincoln. About 20 years ago, when FDR tried his 
court -packing plan, one of the Senators who came to the rescue 
of the high tribunal was Eugene Talmadge of Georgia, Today, 
his son Herman, accuses the Justices of trying to establish 
"a nine-man dictatorship," 
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By TiD LEWIS . * C^ I 

Washington, June 9.— The nine' members of the^&iJ 
preme gourt^can see the Capitol through the trees in front" 
of their marble palace and they certainly know that spon- * 
Mrs of a bill to curb the court's powers are getting mighty ! 
restive because other legislation is getting Senate right of 
way* ... N - 

Obviously, that was not the reason the court handed down a , 
series of comparatively minor decisiona today. But with , important ' 
ruling* on Communist and civil right* cum definitely slated to be 
acted on before the summer re- 
cess, there were suspicions in the 
Senate ^chamber that the court 
would like nothing better than to 
delay these ontil the justices have 
their bags packed and can get out 
of town Until October.- v 

Those upcoming decisions hare 
the potential of firing up the 
court critics in Congress and put- 
ting new oomph behind the pres- 
sure to get the curb bill before 
the Senate. One case, for example, 
concerns the $100,000 fine upheld 
by Alabama state courta-against 
toe National Association for the 






Advancement of Colored Peo«!e 
for refusing to produce its mem- 
bershipMist * v 

Othe A controversial CMea on 
which riflings are due involve (1> 
the power of the government to 
deny passports to those refusing 
to sign the non- Communist af- 
fidavit, Jg) the right of a state' 
to dismist an employe taking 
the Fifth Amendment, and (8) 
the constitutionality of. Califor- 
nia's requirement that applicant* 
for property tar exemption" '" 
*oy«ity #ath»^ :X- V * \ 
\ None of these was actei 




found lomi 



a> b| 



yu uee Tnraw*w .. _ 
ypm or delay any jrfor* expfoifve dec 
nutif the vex /salo*.; for more than a month these leaden 
•at tight on the cour>erurb bill, but tbeV don't know how" much 1 
they can keep it p/mholedV After all, the Senate Judiciary 
mittee, by *a vote, oJW-6, improved ft toe' first week to 'May 
under "club rules" lerlslatfon of this important' committee cftnn 
Sidetracked indefinitely. ;uv * * /;..£ i_ -^^y '.4^^^ . 
^ The committee's bill would prevent the ^i#;h court from to 
•side state rules for admission to the bar, would prohibit the 

from judging a Congressional mlflieJa juthoritj to question 

nesses. and reinstate state sedition laws *ftlfeh the court Jia* 
invalid, Thf measure, also clarifies the ahtt-subrersion Smith 
.These court curbs were the committee** answer to past q>cJ 
which freed Communist leader Steve Nelson, U West Coast 
munitts, and labor leader John Watidna «b bed refined to 
before the House Un-American Activities Committee. As foi 
issue of admission to the bar, the court had ordered a New M 
lawyer and another, from California given licenses to practice 
though they refused to answer questions on Communist affillatta 

-';■'> A Bllsttrfnfl Baffft I* Srer* |b ^> ; v 
Sen. Thomas Hennings (D-Mo.), who opposed the bill and v 
against it in committee, agreed today that it would have to be t 



<*,*. +V.:. mm. 



!»«*. 1*. ™-- 



..«V. *# J. 



was certain. Both supporters and opponents of the 
blistering battle in wfnch party lints disappear o^ce 



bill fore* 
the legiftli 
gets on the floor for a sh ow do wn . - . , - ■ * 

Typical of the strong feelings generated by the issue are re 
Congressional Record quotes. Sen. fcste* Kefaover (D-Tenn.) bis 
the bill as dangerous, "reversing years of judicial and legisb 
history" and "the result of its passage would be chaos-* ■'. 

Kefauver put in the record recommendations of an Amei 
Bar Association committee that the legislation be killed "as an at 
on the independence of the Judiciary ? destructive of the aepari 
of powers contemplated by the Constitution," -^_ '% v r. ■-* 

Jfnntr Quotes o Shot at VVorHsv -vw. - . 

Sen. William Jenner (Kind.) chief sponsor of the bin, off 
in reply a speech delivered by a Georgia lawyer in which these 
paragraphs could be noted by Senate members: V 7 ~ 

"In ail literature no clearer description of Earl Warren may 
found than that spoken of a bureaucrat on the floor of the Unit 
State? Senate in 1825 by John Randolph, of Roanoke: ^ * -r. , 

'"His mind is like the Susquehanna Flats — naturally poor : 

made less fertile by cultivation* Never has ability so far be 

mediocrity been so richly rewarded since Caligula's horse was m 

consul.'" ~ -...-.■. . - _ r .; 

^ Soys Art> Just Rehearsing - " ^" * Kr - 

* ■ "— % ' v :**,: •?, 

All this is a mere .-rehearsal to the bitter onslaughts on 
court—and the equally fiery defense, of the court— that j»b 
expected when the Senate finally takes up the. great issue. ' v 
There will be plenty of good historical allusions for both ifr 
Back in 1857 Abe Lincoln denounced the Supreme Court for 
Dred Scott decision which was then lauded by Southern Senate 
The court was also defended by Southern Senators and Governors 
the micM930s when F,D,R. tried to pack it Georgia's Eugene 1 
madge helped organize a committee to. save the court from F.D 
but times change and his son* Sen. Herman Talmadge, now actu 
the justices of trying to establish "a nine-man dictatorship/' a 

The Senate Democratic Policy Committee, meeting tomom 
may decide on a time for considering the court curb measure. Wna 
Sen. Lyndon Johnson (D-Tex.) and his lieutenants would like to i 
is get "must" bills out of the way and then in the closing weeks i 

•— « q^ud^vu vijinj up i>ut bvuiv vim.— — icbviu^ ** uo mncu w uc«i 

But they are f acea witH aeveral problems. One is that Chairm 
James O. Eastiaw* <D-Mn» ; fef the Judiciary Committee wants acti< 
If forced, he will offer the court-curb as an amendment to t 
Alaska statehood bflL * V ■ .; .* -: , \ 
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- — Scpreme Court Troubles 

Southern doubts of Supreme Court 
art tbout to fa* shared by 



wisdom 



the magazine Ufa le an article which 



J will bring to a^ great many reader* 
' for the first time a beginning of under- 
^ standing of both the Southern attitude 
., and of Supreme Court characteristic*. 
% It is announced that , the nation's 
' highest court is Involved in a "crisis 
, of doubt" as to Whether it is properly 
> fulfilling its function as the "supreme 
interpreter of th* American law/' 



his magazine is a champ ion o f de- 
segregation. It is a newswoiTn)/ uiurt 
for it to give such prominence to an 
article expressing doubts about the 
court's methods and accompany it w*w* 
a f ull-page editorial In which dissatis- 
faction is expressed with the reason- 
ing used in coming to the segregation 
ruling. .* 

John/ Osborne 1 , a veteran of the 
iTime-Lfte organization who was a boy , *t^ ^ a 
tin the Mid*South and a young man ia ' >_1lJ-Lj — 

:emphie, has written the Supreme 
Court article and done well In opening 

ip aome complex subjects rarely at* 

empted in popular publications. He 




V* rtau mat l*» i^oun zor some f increases understanding, altnoug&'tns 
years has been falling into a swamp' ^Southern school difficulties remain. 






of slushy uncertainty." Ws learn that 



court. There are simply two varieties 
of what many lawyere call 'the Meed- 

Iing hearts/ One variety bleeds all the 
time. The other bleeds part of the 
time." .■ ^ 

| Troubles of the *high court are 
* broader than the South. There is the 



» 



matter of confusion in 12 opinions on 



In one portion of the discussion We | 



"Therejire no conservatives on today'a ^h he had gone much deeper. He 

writes in plain words of the lack of 
tagal scholarship on the part of Chief 
justice Earl Warren, and of hie diffi- 
culties with intricacies of constitutional j 
law, r- 

It seems to us there 1 could have been 
further presentation of the lack of 
iudicial exnerience and the brevity of 



l the same day as to the power to take ffiaw practice on the part of other jut- 
} away citizenship. There ia the matter faces before they put on the imposing 
J of a decision that overthrew laws of Jrobes, 
■ 42 states on security and subversion. 
There is the matter of freeing com 



munist conspirators. And there is the 
general situation of ohangtsg from 
being a court of -law lo%artt being 
a court of justice, the one being de- 
voted; to meaning of the statutes while 
the other is concerned with effects on 
individual persons. 

. But the repeated example of Supreme 
Court troubles Is the school segrega- 
tion ruling of 1954 in which, the maga- 
zine says, the court precipitated the 
country's deepest social conflict since 1 
the Civil War. The observation is made 
that "the ultimate power of law lies 
in consent to law, and the special 
power of the court will have vanished 
if its judgment has to be generaU^fcsw 
pdsed by force as it has had to be in 



And, at least In the editorial, there 
| could have been an examination of ^ 
j whether there would be such uncer- 
itainty about Supt^me Court rulings-^ 
such a change in high court interests 
—such a crisis of public doubt about 
the supreme bench— if the Senate hSCj * gn 
refused to confirm any appointment Br wy 

Uah*. M<*1*h+ **itm**1 tint*** tti* f 
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judge waa .being promoted lT|llii uaaiof 
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Democrats Seen Bottling Up Bill Armed 
At Rulings on Reds,Crime, States' Rights 

Since the DeinocrftUc Far* 
ty controls both houses ,of 



Congress the American peo-^ 
pie will be asked to' bold It 
responsible in the November 
elections for acts of omission 
as well as commission^ 

It looks now as if the big-^ 
gest single challenge flung 
at Congress will be Ignored.' 
For the. Democratic Policy 
committee e* the Senate has 
declined thus far to permit 
a vote to be taken on a bill 
that would help the country 
1 fight the Communist con- 
k splraey. The same old charge 
made In 1052 that the Demo- 
cratic Party is "soft on com- 
* munism" will be heard again 
. during the coming campaign, 
{Likewise, It will be said that 
I the Democratic Party has 
Iturned a deaf ear to the 
{mothers and fathers who 
want to see confessed rapists 
kept in jail instead of being 
allowed to roam around free 
to repeat their offenses. 
. The New York Daily News, 
! which has the largest circu- 
lation of any dally newspaper 
' In the United States, has Just 
published a' criticism with 
which many members of Con- 
gress In both parties have pri- 
vately agreed but which they 
have not ventured to act on 
by passing remedial legisla- 
tion. The News editorial says 

- in part: t . , 

**lt begins to look as il 
Congress— the current 85th 

- Congress, that is. which ex- 
res at th« year's end— has 
leided to put up no further 
Iht against the Earl War* 

Supreme Court's numer- 
18 kindnesses to Commu* 
nists, attacks on the powers 
of congressional Investigating 
committees; and invasions Of 
States' rights ancj the crinit- 
combating powers of police* 
*Tfce Butler- Jenner : 1411 



A 
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was approved weeks ago l 
by the Senate Judiciary 
Committee— -meaning it Is 
eligible for debate and vote 
in the full Senate at any 
time, Yet the Senate's Dem- 
ocratic Policy Committee in 
its wisdom has kept the bill 
from being called up for ac- 
tion on the plea that more 
important legislation Is be* 
fore Congress and a long 
Butier-jenner debate wouidr 
only- gum things up. Unless 
the bill is called up by mid- 
-June, which is right now, the 
chance that it will be dls* 
cussed at this session of Con* 
gress is slim." , . ; . - 

The News charges that the 
Democratic Policy Committee 
has. been guilty of an un- 
patriotic sidestepping of its 
duty, because the future of 
the Nation is endangered 

; hy t£e things the Warren 
court has been doing to. 
United -' States rights and 
practices," ■.*„,., \ >■ 

Among the recent decisions 
of the Supreme Court that 
have come In for severe 
condemnation by lawyers 
throughout the country are- 
rulings that anti-sedition 

- laws passed by 42 States can- 
not be applied to subversion 
unless Congress says so, and 
that persons who are Com* 
muntets are eligible to prae^ 
tice law In any State, despite 
the laws of the States which 
forbid this. 

The Supreme Court hats 
released dozens of Commu- ■* 
nists on technical points and, 
as the New York Daily News 

/says, the net result of the 
long etring of court decisions 
Is that "It is harder than 

, etfer before for the Govern- 
ment to combat the Red con- , 
splracy .to overthrow that 
same Government and make: 
slaves^ of ajj imatirnni ex- 
cept 



The editorial goes 
say that, by releasing a 
fessed rapist because 
police held him for 
hours' conversation with* 
them prior to his formal •*-£ 
ralgnment before a * magis- i 
trate, the Supreme .Court 
hag- contused poftce and 
prosecutors all over,' the 
country and has "enabled* 
gangsters' and other hard*' 
ened criminals to thumb* 
their noses frequently at the. 
law." ■■>. . -' :... V ; 

What can be done about 
it? The Congress has befor* 
it the bill sponsored by Sen* 
atbr Butler of Maryland and 
Senator Jenher of Indiana,; 
both Ttepublicans, Provisions- 
"Of this measure! M enacted/ 
would strengthen the SmUty 
Act so as to prevent mem] 
of Communist organlza 
from preaching treason 
taking steps to overthrow 
.Government. Th* proi 
law would keep the Supreme 
Court from teUing the State* 
whom jhey might admit te> 
the bar and would give legal 
sanction to the rights of the 
States to deal with sedition 
and subversion, .■- t*s 

Finally, Congress, as a co- ' 
ordinate branch of the Gov- 
ernment, would, through t£e* 
proposed legislation, exercise 
its right to decide what is or* 
Is not relevant to its own in* 
vestigatlons and inquiries,, 
which are designed to get in- 
formation for guidance ' in 
writing future laws* ' - 1 

It is not a question of im* a 
pairing the powers of th|L 
court as an institution, but* 
ot asserting the rights 
Congress as granted by 
Constitution itself. The 
issue is whether . the $1 
Cotxgress will surrender 
rights. It has a chance yel 
be anown In history not as 
craven Congress, but as 
courageous Congress^ Mj*& 
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~ ^ptmtOigdJuting Called Harmful 
*> To Hction$ Efforts to Stun Subversion 






Rrt members of the Su- 
Win Court at U* United 
state* have shut their eye* 
to the "cold war" In effect 
ths* say there are no Amtrt* 
can troop* stationed In West* 
era Europe today; there are 
no American troops now 
■Harding the armistice line 
every day 1a Korea, and 
there are no #oodMons of 
emergency existent In the 
world at present. 

Hence Communist* And 
Communist sympathizers res- 
ident in this country are en- 
titled to passports with the 
seal ol the Government ol 
the United Stat* on them 
and are free to flaunt such 
a passport anywhere In the 
world! 

Four members of the Su- 
preme Court, on the other 
hand, say that "Were this a 
time of peace, there might 
very well be no problem for 
us to decide, since petitioners 
then-wouM not need a pass- 
port to leave the country." 

The Ave who think it is 
very Important for an indi- 
vidual to travel where he 
pleases and do what he wishes 
abroad to denounce his own 
Government snd Its policies 
are Justices Douglas, Black, 
Brennan, Frankfurter and 
Chief Justice Warren. The 
Inference Is plain that the 
Individual's pleasure and de- 
sires supersede the rights of 
tha-Oov eminent which rep- 
resent* the millions of other 
Individuals who want their 
security protected. 

"Travel abroad, like travel 
within the country/' says the 
majority opinion, "may be 
necessary for a livelihood. It 
may be as close to the heart 
of the individual as the 
choice of what he eats, or 
wears* or reads. Freedom of 
movement is basic in our 
scheme of values. 1 * 

But the dissenting Justices 
— Clsrt Whittaker, Burton 
and Harlan— think that free- 
dom to travel must be limited 
by the government that is- 
sues the passport and that In 
wartime or national emer- 
gency ttere is a risk that an 
tDdivMdai traveling 
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may give aid and comfort to 
the enemy. 

The five justices In the 
majority opinion declare that 
the Supreme Court In the 
past had decided that the 
movement of cltisens could* 
of course, be restricted in 
wartime but that this was 
true only on a showing of 
11 the gravest imminent danger 
to the public safety.'* 

Who is the better Judge of 
when the public safety is 
endangered? Five Justices 
cloistered in the chambers of 
a court who seem to have 
become blind to the Commu- 
nist menace and the infiltra- 
tion of subversion practiced 
by agents of Communist 
imperialism in every coun- 
try in the world, or the De- 
partment of State, which has 
available up-to-the-minute 
information from everywhere 
as to the dangers to the 
safety of the American 
people? 

Th* majority of the Jus- 
tices flatly say that no condi- 
tion of emergency exists at 
present, but the dissenting 
Justices point out that the 
proclamation issued by Presi- 
dent Truman in 1WQ de- 
claring an emergency is still 
in effect. His formal state- 
ment said that "World con- 
Quest by Communist im- 
perialism is the goal of the 
fore?: of aggression that 
have been loosed upon the 
world" and that "The In- 
creasing menace of the 
forces of Communist aggres- 
sion require* that the na- 
tional defense of w*e United 
6 tales be strengthened as 
speedily as possible," 

The four dissenting Jus- 
tices sum It up in these 
words; 

"In a whouy realistic sense 
thera is no peace today, and 
there was no peace In 1963." 
This was the date when Con- 
gress and the President took 
action both believed was ade- 
quate to control -the issuance 
of passports. 

But the five justices con* 
stltutlng the majority have 
chose© to disregard what a*r 



or Oofilunlst 
or evtsvm mls> 



Communist 
sympathiser 

guided pens* who tat a 
Communist might do during 
his travels abroad that could 
embarrass the United States 
Government In the carrying 
out of Its policies. There le 
no way, for Instance, to 
watch citisens carefully who 
are doing damage to the 
United States. 

Th. j country has no right 
of surveillance abroad such 
as the FBI can exercise at 
home. The moment a pass- 
port is granted, a Commu- 
nist sympathiser can have 
access to places abroad where 
It might be undesirable for 
the United States to have 
him go— as. for instance, to 
plot with or get instructions 
from agents of a foreign es- 
pionage apparatus. 

The majority of the Jus- 
tices concede that Congress 
could pass a law specifically 
withholding passports under 
conditions srising out of war 
but not clearly defined as yet. 
Chairman Waiter of the 
House Committee on Un- 
American Activities Is already 
planning .to introduce such a 
measure. There are, however, 
hints in the majority opinion 
that almost any measure to 
control the issuance of pass- 
ports in ''peacetime'* may be 
struck down bv the court. 

Thus have the majority of 
the Supreme Court again 
thwarted the international 
policies of the united States 
Government In fighting com* 
munism. They have said, in 
effect, that Americans who 
go to Soviet Russia and make 
speeches there denouncing 
the United States cannot 
have their passports with- 
drawn. For all this appar- 
ently Is part of "freedom of 
belief" and "freedom of asso- 
ciation/' 

This is in line with pre- 
vious decisions of the pres- 
ent Supreme Court, which 
has already upheld the right 
to preach treason as mora 
imp: ^nt than the Tights 
of millions of other Ameri- 
cans to be protected against 
the effects of treasonable ac- 
tivity Inside and outside the 
United States. 
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Mew High Court Ruling 
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RECENT book titled "Nine 

- I^ 1 Men Against America" by 1 

-■■; Bosalie M* Gordon makes * the 

. sep^w* charge that the present 

** U.gf'gup reme Court is dominated 

M by h blue Of JUftUttl Who are de- 

M terminedly left-wing in their 

.Ik 1 thinking and that they- allow this 

m attitude to color all their delibera- 

\\ tions and decisions regardless of 

the facts or the law in the issues 

before them/* ' ' - '■ \ . 

The book cites how, in case 

?- 1 after case, the "liberal" hard core 
1 composed of Chief Justice Warren 
| and Justices Douglas, Black and 
- Brennan stand together — as a ma- 
jority -whep they can persuade 
one other justice to join them, as 
a dissenting bloc when they are 
unable to do so. * , 

Monday, the high bench added 
still another to its long string of 
controversial 6 to 4 decisions 
which seem to support the charge, 
when it held in two separate cases 
involving three men that- the ^ 
State Department has no author- 
to deny a passport to any citi- 
on a basis of his political b£- 
fcfs and association** ^ 




In this instance the liberal'* 
bloc succeeded in winning Justice : 
Frankfurter to its point of view. 
Justices Chirk, Burton, Harlan and 
Whittaker vigorously dissented. 

The cases involved two men 
who refused to admit or deny 
Communist affiliation, past or 
present. A third denied such asso- 
ciation but the State Department 
disapproved his passport applica- 
tion on grounds of secret informa- 
tion In its possession. - 

Monday's decision is extremely 
damaging from the standpoint of 
American security. It virtually de- 
stroys the ability of the federal 
government to control \ the free 
movement, in and out of the 
country, of either secret or 
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p vowed Communists who happen ub ject 

to hold American citizenship, And.il e No, 
mobility of movement is perhaps } 
the most important advantage an / £ tf % 
disloyal citizen can have in hto ^ / / • . ) 



can have in his 
subversive endeavors* * i 

The decision addp still another ' 
to the long list of items, stemming J 
from dubious decisions by a I 
sharply-divided court, to which I 
Congress should address itftgtf, X 
> y '''• * ■ J .;. i ■■..'.' ** .>''.*-■ ; 
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i have A 

tot* they sag there ara no ftmrieaa troop* at** 

J* Wastaro Europe today, thaw ere no American tooopt 

toMilat the anaisUae line every day to Korea, and there 

an no conditions of emergency existent in 

the world at present Hence Communist* 

I and Communist sympathisers resident In 
this 'country are entitled to passporta with 
the seal of the Government or the United 
States on thesn and are free to flaunt sucb 
a passport anywhere in the wondl 

Four member* of the Supreme tout* 
on the other hand, say that "were this a 
time of peace, there might very well be no 
problem for us to decide, since petitioners 
then would not need a passport to leave the 
country/* 

The five Justices who thin* It U very 
Important for an individual to travel where 
he pleases and do what he wishes abroad to 
denounce his own government and Its poll- 
Lawrence cles sre J ustlce Douglas, Black, Brennan, 
Frankfurter and Chief Justice warren. The 
inference is plain that the Individ usl's pleasure and desire* 
supersede the rights of the government which represents the 
Bullions of other individual* who want their security protected 
Argument* Contrasted 
"Travel abroad, like travel within the country/* says the 
majority opinion, "may be nee- 
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essary for a livelihood. It may 
bs si close to the heart of the 
individual s& the choice of what 
he eats, or ft ears, or reads 
Freedom of movement is basic 
in our scheme of values." 

But the dissenting Justices— 
CIA*. Wruttator. Burton and 
Harlan— tiunk that freedom to 
travel must be limited by the 
tovfrnment that Issues the 
passport and that in war time 
or national emergency there is 
a T-i.sic that an individual travel- 
ing abroad may give aid and 
romforf to the 1 enemy. 

The fivt> Jastices In the ma- 
jority opinion declare that the 
Supreme Court in the past had 
■ decided that the movement of 
citizens could, of course, be re- 
stricted in ^ar-ti.Tne but that 
this was true only on a show- 
ing of "the era vest Imminent 
danger to th/ 1 rublic safety'* 

vino is she better Judge of 
when Uk public safety it en* 
•angemi? rive Justices cJqfrn 
ttred in the chsjtahers of £ 
court irho teen" -to haw taT 
come bttnd U> >tt*e Cbtnnttl&is? 
avnace and the infiltration 
subversion practiced by agents 
of Communist Imperialism in 
every country tn the world, or 
the Department of State which 
has avauaaie up-w-toe-minoto 
here 
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Truman Proclamation Citfd 

j The majority of the justice? 
(flatly say that no condition o: 
epieisency exists at pre^nV 
Ibut the dissenting Justices point 
out that the proclamation is- 
sued by President Truman in 
1950 declaring an emergency is 
still in effect His formal state- 
ment savd that "world, conquest 
by Communist imperialism is 
the goal of the forces of ag- 
gression tha^t have been loosed 
(upon the wtjrJd" and that "the 
j increasing menace of the forces 
of Communist aggression re- 
quires that the national defense 
of the United States be 
strengthened as speedily as 
possible. 11 

The four dissenting justices 
sum it up in these words: 

"In a wholly realistic sense 
there is no peace today, and! 
there was no peace in 19M/"! 
Thts was the dftte when Con*; 
grew and she President toofcj 
actton both believed- was ade- 



*»fi«Tto» m% * nTnsV 

% t# watt* otts* 
ttittrvto are dsing data*** to 
w woltod snaieei nig eetm- 
try has do right a| surNaQaaee 
Abroad such as the F. & I eaa 
exarcUt at ham*. Tfcg moment 
paaspori U granted, * Com 
munis* sympathiser tan have 
aeeess to piacea abroad whet 
M might be imdeaUatya tor the 
United States to have him t*— 
a* to instance, to plot with 
or get Instructions from agent* 
of a foreign aspionagt appa- 
ratus. 

Sees u. 8, TOJcy tawartad 

The majority ©f the Justices 
concede that Coniresa could 
pass a law specifically with- 
holding passports under condi- 
tions arising out of war but not 
clearly defined as yet Chair- 
man Walter of the House 
Committee on Un-American 
activities Is slready rfrrn fn g 
to introduce such a measure. 
There are. however, hints In 
the majority opinion that 
almost 'any measure to control 
j:he issuance of passports In 
- peacetime" my be struck down 
by the court. 

Thus have the majority af the, 
Supreme Court again thwarted 
the international policies of the 
United States government tn 
fighting communism. They have 
said, in effect, that Americans 
who go to Soviet Russia and 
make speeches there denouncing 
the United Statea cannot have 
their passports withdrawn. For 
all this apparently is part of 
"freedom of belie!" and "free- 
dom of association." This is in 
line with previous decisions of 
the present Supreme Court, 
which has already upheld the 
right to preach treason as mors 
Important than the rights of 
millions of other American* to 
be protected against the effect* 
of treasonable activity Inside 
land outside the United flteteg. 
CI Ml, WT. fferaUrf TribttnTTnc^ 
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S AND FRI ENDS 
Manhattan: Ike's slips ara 
showing. Now out comes Adams, 
and soon other stinks, Pinks ami 
minks will show. Wait till soma 
Sen. Williams. exposes the waste, 
arid near~treason covered up in 
the $74 billion budget. Ike will g» 
down as the greatest spendthrift 
(history. He and his Red-iovii|r 
^reme Court should be i#- 
cflM. njfeDWARDJ 
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C6mes T6 Aid Of Comrhlimits 



^foprei* Court TO TOtfriiW | 
knew {or do'noi cpfl) thafwe*, fe : ^ ;. 
Hfc and death struggle with the «rfl 
fo/ces of the Intwnattonal Comrafet , 
Conspiracy stemming frqm the Stan.' 

*■— . ■ * : . "»" J UV ^'i 
Five members ctf the Supreme Coort* '■* 
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Have held that the Secretary? of State 
, could not make regulations requiring' a 

citizen to take an oath that he does not 

belong to a party which advocates the 

overthrow of our government by force, 

in order to qualify for a passport to 

travel abroad. 
The decision specifically applies to 

Rockwell Kent, the artist, cf Auaable 
Forks, N. Y.; Dr. Walter Biehl, a Los 

Angeles psychiatrist, and Weldon Brtice 

Oayton, a physicist of Corning, N. Y. 
It will presumably also enable Paul 
Robeson to get a passport, denied him 
m similar grounds. 

The majority opinion was written by 
Justice William O. Douglas. Concurring 
were Chief Justice Earl Warren and 
Justices Hugo L. Black, FefE ^MftV , 
Gutter and William J. Brennen, Jr. Jua- ' " 
♦tea Douglas went to considerable 
length to differentiate between the 
*ower to refuse • passport fa time af " " * *WK 

-»r and fa time of peace. He held fhat 
<&•*•> ae n*eh dang*- now and flat 

thar low concurred, . \ •, , • V ' ^/>v ^ 
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tht S fc tttw Cm* nt>i ■*■* 

to the "cold par." Don't they know that 
we have American troop* all over the 
world at * part of thii "cold war"? 
Don't they know that American troops 
ttfll patrol the Armistice' Line In Ko- 
rea? Don't they know that American 
trdops are «tffl to Weatera Europe ana 
Bfrlin to prevent the Communist from 
V^bltoff w'A&'mpT Do* f t the* 
i«w that American, troops ait pototi 
; »o* go totQ Lebafeon, wnen invited to 
' eep the Commnrfita from taldhg over 
!hat country? 

id f ottf iiieiuhwi of 
thief ** 
wry well be no 
'decide since petition- 
erg then would not need a passport to 
leave the country/* 

This dissent was written by Justice 
Tom C, Clark, who was joined by Jus- 
tices Harold H. Burton, John Marchatt 
Harlan and Charles Evans Whittaker. 
Justice Clark found the implication of 
Congress unmistakable, that the Sec- 
retary was to exercise the traditional 
passport function ir. such a manner as 
would effectively aid the protection of 
this country's security. Therefore he 




pi* wtaftfg CflmmmUet er 
let ijmpathlier mjfnt do durinf hfc' 
traveli abroad taai'«»Jd«mbarraes the 
United Statee wrernment to carrying 
out ft* pbUdee. Tor there U no wey to 
watch such travelers carefully. Thie 
country has no right of furveittance 
sbroed.snch as the FBI can exercise at 
home. '.;•, ". 

The four dlsseatiaf justices stated 

that ** f wteflywatietie eenae Acre 
Is no pe%M today and there wU no 
peace to JUL* That was the di te 
and the President too* 

majority did concede that Con- 
fresa could pass a law specifically with- 
holding passports under conditions s|p~ 
big out of war but not clearly defined. 
Chairman Walter of the House Un- 
American Activities Committee is plan- 
ning to Introduce such a measure, but 
whether* or not the Congress will get 
around to passing it Is another matter. 
Certainly it should do so at once. 

But, the Jenner-Burton Act which 
would undo floral of the damage the 
Supreme Court has done to our control 
of Communist conspirators inside the 
country, and which has passed the Sen- 
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had a right to demand an affidavit as a ^ ^ now sty mied in the House. Per- 

to connection with the OonmuBbt Par- ^ ^ 

ty before issuing a passport .*__ 

-rr • ^ i -j j«™ ™«„~ A # nm our government to give v» wurity 

Having knocked down mwy qf oar ^^ ^ Internat f 0Ml ^^ 

i internal safeguards against the Com- wnspfrtcy ^ mBy waVe up the Con- 

1 munists, the Supreme Court now will ^^ We hop€ ^ 
allow these people to travel anywhete ^ Evw j Edgmr Hoover, respected 

they wish, to denounce their own gov* i^ f the FBI, ha* denounced the 

eminent, perhaps to meet Kremlin Supreme Court for a long list of deri* 

agents. The implication la plain that fc^ ^^^ j^ gmtly hampered tke 

%y think the individual^ rieaau* *»d ^^ rf Ommunlsti in {fae U&ltei 

fceifry wperaede the rigVu of the states. It would -jtaoet stem that the 

r«aw^ whkh reprseenta- alt *e Sutreme Court was working fcaQ&tft 

«CHons af w wbo want oof iecirit* glove wife Moscow, oocoosUtM^tevo 

erotectel 'n -\ . that* fochtons favored the tymiwft- 
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Supreme Court Abets 
Oiir^Fellow Travels 9 

Mi^ssippi'g Senator Eastland &d other 
apprehensive leaders in Congress have been 
prompt to condemn the latest In an almost 
unbroken string of proved decision* handed 
down by the U. S. Supreme Court - its June 
16 ruling that Ungate Department cannot- 
deny_ travel pas/porta to Communist sym- 
pathizerg. — 

The Court held that no existing statute au- 
thorized the Secretary of State to deny pass- 
port* because of beliefs or associations of 
the applicants. la effect, this ill-consider- 
ed ruling permits subversives and fellow 
travelers to come and go at win. Senator 
Eastland suggests that the Suupureme Court 
ha* not only invaded the legislative field 
again but has also arrogated power* of 
the Executive Department. 

SGoadedby this dangerous ruling, Rep. P n 
Francis ETWalter has introduced legislation IT &* 
which would give the Secretary of State I; -*** 



broad discretion in denying passports to al- 
leged Communist sympathizers and persons 
whose foreign travels he thought would be 
prejudicial to the nation's best interests 
The Walters Ml directs that investigative 
files be used in passport cases and that the 
so-called "right to travel" should be reas- 
onably limited as a matter of national se- 
curity. 

This bill or similar legislation should be 
enacted immediately, as a matter 'of com- 
mon-sense caution. Certainly the State De- 
partment must have authority to withhold 
foreign travel privileges from known Com- 
munists, persons going abroad to support 
Red movements, persons under Communist 
Party iiomination and thosl whf follow the 
partyiine. J 

Witflout such remedial legislafon our ene- 
mies will be free to use the "riftt to travel' 1 
ts a weapon which might eventually deprive 
u« of our right to exist bm a free nation. 



Mr. To] 

Mt^MrtKnan. 

Mr. Belmont— 

Mr. M<* 

Mr. ; 

Mr. Pa:-:^3 

Mr. Rost 

Mr. T ;:.im 

M-. 1Y .>r ....... 

Mr. W.'J. SuM Ivan 

Tc-le. Room _ 

Mr. It ll'iman 

Miss Candy 



\o b 




THE CLARION-LEDGER 
JACKSON, MISS. 

Sect. p ai4l _ 12 ^ Cm J 

cm t#r T.Jf. _ HEDERMAN, J 



i & '"''i <■ r ' 



US SUPREME, COURT DECISIOK 




.... yy Ex.124 WZM0 f r 



■7? 






— — a ■ - - i i 



T ' 



6 



\ 











*Sr^ 



*9r- ; :3 




l?.r 



k 






l 



fcyr* 1 * 






-■***- 



^Ifnond Again Bl 
. Supreme Cou 





iWgi<* iULPH 

frptoSpjj* of the Supreme Court 
.Mt ( V flSreatening to destroy 
^hstgUtional government in 
tf»£ jUftited States, Virginia '! 
^overjgioc^Al mond said here 

!turday 'rifgKE 
, /court's school desegrega- 
tion decision of 1954 was only 
^one instance of "judicial irre- 
sponsibility/' Almond said in 
Jan address at a convention of 
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&fafcy of government "which 
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Itfte fBUMW^l*" ****'*'" "■■ST 
»f ;-' -f,»"«ui«cni wnicn Man" excuse for philandering wiin 
itSe antithesis of that contemt the rights of the states, In the 
Plated and framed by the great**** of , ^S^* * 

of our p«,pi e .'. . ° M \ shall have power to enforce 

! Constitutional agents 1*$^ *K$ £*& 
^L^EnA* 1 ? ^ iKSST £urt desertion 
, n "r.,f, n ignored, bypassed \%*ui 0T) "cannot be reconciled 

si? areas: ss Fa car *■" 

cent years, Almond said "U tamendment. he MiA 
this trend is not reversed, the 
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". WASHINGTON, June Millie flupremi ' Cburt of the! 
ited States hu Just reaffirmed a pMGlJUF Iff CDUIUtutlonal 
r that has a dirgajLAearlng on, some aspects of the controversy 
" over the ShermgTAdai as case. The principle la also related 
I to **ie recrtiTTUror over innuedces exerted by members of Con- 
* Nw«B$!WHi frees on the Federal Communication* Com- 
mission, which awards yeense* for television 
and radio. ■■*■ *~ ^ 

It has been erroneously assumed In the 
last few weeks in some quarters that the 
White House exercises some sort of control 
over the tenure^ of members 6t the lndepend* l 
ent * agencies, such as the Fexieral Trade 
Commission or the Securities and Exchange 
Commission, At ha9 been charged by critics 
that a telephone call from the executive 
offices -merely inquiring about a pending 
matter could cause a commissioner id 
tremble because he might be summarily re- 
moved* . ^ '''/■■■'.' 

IBut the Supreme Court today, la. i 
unanimous opinion, says that* where Con- " 
15**™ "* **^ wBb not specify a cause for re- 
|movai, the members of quasi- judicial com- ! 
pulsions cannot be dismissed by the President and that they do i 
Inot, therefore, hold office subject to his will, 
J,. '. Justice FrankJurther, who wrote the 9-to-0 opinion, 
r somewhat further 'than did the Supreme Court twenty- 
' ffears ago when it ruled that member* of th* !n*i- 
missions could be removed only 
for the causes specified by Con- 
gress. Jultice Frankfurter's 
opinion of this week says that 
the members of these commis- 
sions cannot be removed by the 
President during their term, 
office even when Congress falls 1 
to specify any causes for re 
jriovsi - ~~. \ 

,* President's Powers Studied 

dhoval had never in the history 1 
jpf the United states been the 
.subject of any exhaustive study 
h? the Supreme Court until 
jDct 25/ 1$26, when it was held; 
that the Chief Executive could 
remove a postmaster at wilt 

I from this, it was inferred 
jthereaf ter that he could remove 
all other officials of the Federal' 
agencies as well Chief Justicei 
?aft, who had himself been 
president, panded down the de- 
cision * In the famous Myers 
case. He ruled, in effect, that a 
president has an Inherent con- 
stitutional power of removal of 
All officials even when they! 

fen a it* jftttlA* *sf m. *■•* 

Character." This was supposed 
io flow from the President's 
power to see that "the laws be 
faithfully executed*- . .-/ ; 
l Then came the historic deA 
baton of May tt. 1039, when by 
jf *• * < h» Suprem e Court Ju s* 
fco«* overruled I 



Q 



. . ._ . JJ^ P gumptow. _ ■_■..,.■■_ 
fber of the FederaJ Trade Coov* 
ftnlssioo whoa* term had no! 
J then expired. Mr. Roosevelt 
aald that Mr, Humphrey wu all 
-right except that nis mind "did 
;not go alopfl* with (he Frtat* 
Rent's apd hrwanted a man dfl 

' By the time the. case was 4e- 
>fd«4 M*. Humphrey had died, 
out his heirs had sued in the 
Court «f Claims for back salary 

m+\A +Vi4* wkrLm a<tTii.J.J J— a\^- 
fuu >u» w«o •TTMUCU JJJ UJ9[ 

1035 decision. Tfte Supreme 
Court Insisted that the Myers 
opinion of 1026 applied only to 
"all purely executive officers" 
and did not apply to members 
Of quasi-Judicial commissions 
like the federal Trade Commis- 
slon. The court, expressly dlsap-J 
proved of the concept in the 
Myers case concerning a Presi- 
dent's inherent constitutional 
power of removal. . -; 

frankfurter Opinion ' *\ 
Thus, In this week's opinion* 
Justice JVankf urter says : 

♦'Humphrey's case was a cause 
'eelebre— and not least In the 
halls of Congress. And what )p 
the esseuCe of the decision in 
Humphrey's caset It drew a 
aharp line of cleavage between 
Officials who were part of the 
? executive establishment and 
tfere thus removable by yirat 
if the President's constitution 
Sowers, and those who ije 
kembers of a body 'to exerc&e 
r Ks^udgment witho ut the leaV e. 
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. joVenunent; as to whotm « ctm 

,«ecuttve Interference, 'Ftorifta 

ItoSiiST* be de P*^ed upSn * 
to maintain an attitude ofto-ii 
JepeWene. against «» i£2.f . 

JW» week toncerned Mvtmi ' 

*S? Commission who wag ». ~ 

|, moved on Dec. 10 loss h. • 

'fe^ent Elsenhower. gjr2 ' 

Jhad not specified by Uiun " 

grounds for removal of u£ 

commissioner but did say the J 

^commission was to "adjudicate 

fe^tolaw.'-andthattol • 
t . commission was to be "entirely 

f free from Uieconerol or coeS 

' i 2»! , ? , £! <Urect or intact," of 

,either the executive or Con- 

■ added: - ?"*?* RuUurttt | 
" I (> aa.oue must take for 1 
granted, the War Cl&Soa Act 
precluded the FresidST f™ 
influencing the comml«ion™ta 
passing on a particular claim, a 
fortiori must it be inferred that 
Congresa did not wish to have 
EKfjy? the coa ^«ton the 
the President for no reason 
other than that he pr^er^dtS 
^ v ^">»t«mmlSonmSof 
ms own choosing." 

^/.li 11 "* 1,een awed that com- 
missioner* would- neverthdess 
be subservient to MecutWewM?! 
sure because they mighl dStal 
"appointment and, ^nce ther 

a»tJ °i, ten y re i. But thttaould. 
apply also to the necessity for.' 

3£" *»"* not be antagonized 
either. If commissioners wantto 
Play politics, howev^oTeyTaS 
do so anyway, but over fee years 

i22?? «»»»»*lwn- and boar*. 

EM.n lh ?"S "^ tadependenSJ 
»gny of the commissions have 
career personnel who serve ta'l 
definitely. They know thTsco™ 

i SSS* "» WMnpOy exposed hy 
&\*?VL2 w<a * thSrefo^ 
S^L?*?** 1 * of dependent 
tRSft amt *o*-towto 
PMtTn^ fe.to«tain the™ 

KB/ Mft y.r, geraM rfftMI< , , « 
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High Court Passport JLulihg 



,* The recent Supreme Court decision 
ruling that ft person cannot be denied a 
passport merely because of Ma beliefs ho*? 
Just given the Communists in this win- 
try another right along with many others, ; 
allowing them to carry out their work 
much faster. It seems that the Supreme 
Court is becoming more pro-Communist 
than anti-Communist in these decisions. 
I cannot see how the Supreme Court 
trustees can say that they are protecting 
the right of the individual when they are * 
lielping to protect an organization whose 
'aim is to take away those rights which the 
Supreme court was foundrt to protect 
. The FBI, which tft r"*""™ ™* ftTHi 
has attacked frequently lor oelng an un- 
just organization, has done more than 
the Supreme Court or anyone else in pro- 
tecting the rights, of the individual by 
trying to stop the spread of Communism 
a* the United States. 
.. It is a crime to plan, as well as com- 
mit a crime. Then shouldn't it be a Crime ; 
to activate to overthrow the government 
(which the Communist Party teaches), as 
well as to do it? Those who dont think 
so are Just helping to dig the grave of 
*ur country and the Communist* will 
bury us with pleasure. * 

ROBERT C. WARD JR. 
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When tha Supreme Court majority 
mad* its capricious u MaI!ojyt)ectst<m;' 
it placed a set of legal hand cuff a on 
•very law enforcement officer In the 
nation, including those <rf Federal 
agencies, ; . .- v 

A nullifying bill sponsored by 
Louisiana's Representative Edwin 
Willis has been passed by the House 
byn a vote of 294 to 79 and the public 
safety requires that it be given equally 
swift and effective support In the 
Senate, 

The "Mallory Decision^ as much of 
a handicap to prosecutors as it is to 
investigators, got its nam* from the 
case of Andrew R, Mallory, a Negro 
rapist who had been convicted and 
sentenced to death for the assault on 
a Washington white woman. There 
was ample proof of his guilt but a 
Supreme Court majority threw out his 
conviction on the ground that police 
had held him too long between arrest 
and arraignment 

The court ruled that arrested per- 
sons must be arraigned "as quickly 
as possible" after arrest It left a 
margin whatever for a usually necej 
sary pre-arraignment investigation, 
Period in which a case >eaa often 
Imade" or lost 

The Willis Bill, which the House has 
pproved, specifically sets out that 
{statements and confessions, other- 
wise admissible, shall not be inadmis- 
sible solely because of delay in taking 
an arrested person before a commis- 
sioner or other officer empowered to 
commit persons charged with offenses 
against the laws of the United States/* 
It protects the rights of the accused 
by requiring that interrogating offi- 
cers warn him In advance that any 
atatement made by him can be used 
as evidence against him. Statements 
made without such a warning having 
been given are W be held inadmissible 
as evidence, > ?. ■ 

The Jencks and Mallory decisions 
have done more injury to public safety 
than any other two in the long his- 
tory of Federal jurisprudence* The 
Jencks decision provided a means tdt 
criminals to have a look at the FBI's 
confidential filer It opened a prifton 
door for many. The Mallory decision 
prevents the door from ever being 
closed on some. \:\ i 
I The Willis Bill will restore soma 
Arength to a law enforcement arm 
wthered by judicial unreality and ultra 
Uberalism, _— 
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alty Oath Ruling 



United States 1 



fSupr 



Supreme 



Effltti caused another shock when 
fit decided that the California non- 
Communist oath required of re* 
^ligious groups and veterans seek- 
ing state tax exemptions is Hin- 
Jfconstitutional. ft " 

kThus was toppled another bar- 
er set up by those who felt they 
ere trying to stem the progress 
.of domestic Communism in this 
[country. ! 

Justice Brennan stated that it 
ras not proper that the individual 
£>r organization applying for the 
3ax exemption bear the burden of 
Iroof that he is not a person of 
Organization advocating the over- 
irow of the government 
But Justice Clark in opposi-" 
Eton said: : ' 

"I cannot agree that due proc- 

!"s* requiresKCalifornia to bear the 

>urden of proof under the circum- 

tances of this case. This is not a 

^fminal proceeding. Neither fine 

P t0t imprisonment is involved* 

♦"Appellants are free to speak 

they wish, to advocate what 



rthey ^il l* If they advocate t ho r liv itics. K~- 



violent and forceful overthrow of f 
the California government, Cali- a 
fornia will take ho action against J 
them under the tax provisions '/* 
here in question. J . ; 
lj "But it will refuse to take any 
action for them, in the sense of 
extending to them the legislative , 
largesse that is inherent in the * 
granting of any tax exemption or ^ 
deduction.** / ', : > 

And Los Angeles County 
Counsel Harold W. Kennedy de- ; 
clared: ; ; i 

"As a public law officer, I 
firmly believe it is the purpose of 
the Constitution to preserve the 
government and not to serve as a 
protective shield for those who, 
while claiming privileges under 
the Constitution, would seek to 1 
destroy it/* : ; \ ;. .-. 3 

More and niore t it would seem 

o us, the way is being paved to- ; 
ard that day when it will be 4 

ust nobody's business who and 1 

ow many people are American ,* 
ommunists f no matter how | 

larmf ul or threatening their ac- 1 




10S /J'GELES KERALD-EXPSf 

8 1958 

£.£u/** ST 




- 1 t<4),f7 TT*T* 



ti7 



tW 




46jut311958 



xw* ' to o/c &?"" 






v 



* 



0-19 (R*v. 10-24-57) 



V 



^ 



I" 



t s the Law >■» /<.^rr^*4 •* 

Several years ago the Court of Ap- 




peals, in the Durham 6a*e, broadened 

^ V M1C UCUXUUUil Ul 

In criminal cases, 
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The court said that i .1 
person could not be held guilty of a crime 
if, at the time of the offense, he wai 
suffering from a mental disease or defect/ 
and if this caused him to commit the 
crime. One result was some confusion as . ■ > 
to the circumstances under which a per^ -■; 
son found not guilty by reason of "ln-" : * 
sanity should be turned loose or com- 
mitted to St. Elizabeths Hospital, 

This was settled when Congress 
stepped into the picture and provided by 
statute that such a person must be 
committed .to St. Elizabeths -and heM 
there Until such time as he has regained 
his sanity and the doctors are prepared 
to certify that lie will not be dangerous 
to himself or others, in the foreseeable 
future. In other words, Congress, acted 
to prevent the premature release of 
defendants who had been acquitted on 
Insanity grounds. ."./'. / 

In Its recent decision In the case of 
Paul D. jLeach, the Court of Appeals 
merely applied the plain intent and 
purpose of the statute. Leach had been 
dlagnbsed as suffering from a soclopathic 
personality, and ;thls Is a fuzzy area.' 
The gist of the medical testimony in his 
case was that a sociopath suffers from fit 
mental disorder but is not necessarily 
insane. The doctors agreed, however, -' 
that Leach wa$ dangerous, and on this 
basis the appellate court, overruling the l 
lower court, said that he must be sent to 
the hospital ancf held there until the 
doctors make the certification required 
by the law. - ■ 

One salutary effect of this ruling ' 

should be to discourage the use of in- - : 

sanity pleas in the hope of "beating the ■ 

"rap£We hope this will pro ve to be the .V 

case* - _ i-*"".^.*. . . .^ . ■ ^ i^_ ^ -.«,'! - - ..»,v~ ^i.. 
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Suspect Qea^lm KsSiiit^ Ruling 
Is AHowejl toGaFree^ 

Municipal Court Judge Ed- XUyW Morgan, Jr^ 40, who ^oisftii'" Daly aa i<f the a* 






ward Beard acquitted a crimi- 
nal suspect by reason of insan* 



I ity yesterday and ordered his he took a Joy ride on Pennsyl 



'release from custody, 
I Dr. Wlnfred Overholser, su- 
perintendent of St Elizabeths 
Hospital, said it Is the first 
such release of which he has 
heard since passage of a 1955 
law requiring that a person 
acquitted by reason of insan* 
ity be sent to a mental insti- 
tution. Under the law, such 
persons are held at the hospi- 
tal until the superintendent 
notiflqs the Court that the In* 
dividual no longer is con- 
sidered dangerous to himself 
to others. The hospital rec- 
mends release of the^per- 
>n and there is a judicial de- 
Irmiriation at that time. 



had been accused of taking I peal might be taKen today, 



property without right when 



vania averse; aboard * D. C, 
Transit System streetcar last 
October..* - ■■■■}- ■.*. ■"■ - 

Assistant United States At- 
torney Edmond Daly went to 
Beard's chamber* late yester- 
day- with a motion -that ,the 
Judge hold up the release of 
Morgan and Issue an attach 
ment so that Morgan could be 
taken to St Elizabeth*!. He 
had been freed earlier to the 
day, ■ -■ ; .., .. -■'■ 1 ■■ 

Beard denied the motion 
4n4 Daly/aaid United States 
Attorney Oliver Gasch sept 
the matter to his Apellate 
section with tostructiuis that 
.,»*«„„„„ bv w—v vx„t^ ^ It be carried to the Municipal 
Beard acted in the case ofl Court of Appeals as loon is 



According to Daly .. the! 

nited'States Attorney's office 

V the position *that the 

955 statute should be strictly 

onformed with. t . -,;> 

Beard told reporters afte> 

the trial that he acted oh the 

basis of psychiatry report** 

that Morgan was without) 

mental. illness, : - ' v 1 

Furthermore, Beard said, 

there is nothing In Morgaatal 

background records indtcatiiT" 

he would be dangerous to hiq 

self or, to the community 

released, v* t ■,- 

■ +** &&>,&/£>- 
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InMaUoryBay 
Carroll Wariis • 

; Fears Lowering of Standards , 
Of Federal Law Enforcement * i 
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By Elsie Carper 
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t Legislation modifying t he^Supreme Cour^ Mallory 
decision would give Federal law enforceme n t ! vtth£n 
new powers and lower Federal standards, Sen.. John 
A. Carroll (D-Colo,), said yesterday. 

The FBI, the Secret Service,! 
and agencies dealing with vio- 
lations of interstate commerce 1 
laws would be able to use "the 
dragnet" in making arrests 
without probable cause, he 
said. v 

Carroll, a member of a Sen- 
ate Judiciary subcommittee 




Carroll, » former p 
T t said that local po: 

tments "by traditi< 
acUce* have used 

means of inves 



of 

and 



murder, 

similar 




robbery, 
common 



holding hearings on Mallory [ J"***- . m __ - . . ,_ .. 

legislaUon, noted that the re-E ,J*^ 5 ffe ? s ?? 1 i I ? ** ded * at 
cently approved House bill* defendants held for investiga- 

- i ***- **— -"» suspicion while 



cleared without any discus- 
sion of "the basic principle of 
the extension of Federal po- 
lice powers" 

Conviction Reversed 



Andrew R. Mallory con- 
fessed to rape during a IVi- 
hour questioning l^efore he 
was arraigned. The Supreme 
Court reversed his conviction 
on the grounds of unnecessary 
delay in his arraignment 

The House bill provides that 
in a Federal jurisdiction a po- 
lice confession "otherwise ad- 
missible" ahalj4*t fee deluded 
from tvMente *»Wy* be- 
cause of a delay in arraign- 
ment It also requires police 
to tell an arrested suspect be- 
fore questioning that anything 
he_says can be us ed agains t 



h e says -ca r 

thisr* — \ 



tion are on 

they are questioned 

"We have always demanded 

higher standards for Federal 

! police," the Senator said i 

I Preparing Amendment 

£arroll added that he was 
preparing an amendment to 
the House bill to limit its am- 
plication only to the District 
of Columbia. "Since the area is 
a Federarterritory, procedures 
in major crimes fall under 
Federal statutes. 

He said he did not see how a 
city police department could 
operate under the Mallory De* 



li: 



tcision but that the same' 
[powers should ' not be given * 
Federal law enforcement offi- 
cers, . .,; - ' , ; 
Witnesses Appearing before. 



% 



the subcommittee expressed ? 
widely divergent views: on ) 
whether Congress should •** 
act the legislation,. After* 
nearly six hours of listening : 
to testimony, tubcommltte* 
Chairman Joseph O'Maboricp 
(D-Wyo.) adjourned the heaiw , 
ings to a date to be set In tfa# ; 
future*. \^* 

Sen Joseph S. Clark flfc 
Pa.) one of the witnessed 
described the House bill as 
"poorly , drawn legislaUon* 
that throws doubt on rules - 
5A of the Federal Rules of 
Criminal Procedure. The rule 
directs an arresting officer 
to take a defendant before an 
arraigning magistrate without • 
unnecessary delay, 

Clark Irks Butler * — - 

Clark declared that the at- 
mosphere of Congress pfe* 
vents the "judicial determine 
tion of a narrow point of law/. 

Stung by Clark's remark. 
Sen. John Marshall Butler 
(R-Md.), one of the chief 
backers of the legislaUon, 
asked if Clark was saying 
that the Senate is incompe- * 
tent to amend Its own statutes 
.and rules. ^ -- ' 

"You and I disagree so vl*' 
lently that a colloquy before 
,the Subcommittee will shed 
j more heat than light" the 
Pennsylvania Democrat r». 
"plied. ' ■ h' 

j Clark sAid Congress 
fr monkeying with a bun sai 
toy acting without a recoi 
ftneUdaUon from the Attorni 
General 
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'The so-called hberjtf'facr 



H/jfe Court Justices Have No Power 
Except ^Greatest Poyre^ qf Alt ; ,: ; 
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r 1*he home 

rea is a great blazuigly whlte^ 
temple across which; etched 
In stone, U this motto; Equal 
Justice Under Law-, 



/Fifth in tf Ofl<«H)-wttk Mnts of 
ikttchts fff tkrihf f*£tf of ftfftciol 
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The Brethren art the nine I « Warren is outgoing— thin- 



Justices of-' thgl gSupreme 
Cjiyrt, the worlds BJBsTTn*- 
nuenual tribunal and the 
only one of its kind! This 
independent branch of the 
Government of the United 
| States is at once the most 
- majestic and the least ag- 
gressive of all the six faces 
of official Washington. * 

: This court is guardian of 
the Constitution. It asserts 

l> —and sometimes actually 

acts of a Congress or a Presi- 
dent as unconstitutional. But 
it has no military force at 
its command, as does the 
President; no hold over the 
, national purse, as does Con- 
* gress. In fact the Court has 
| really no power whatever to 
enforce what it *$ays — no 
power except; the greatest 
power of all. VThls is a pe- 
culiar moral force arising 
* rem w.i£ *on£ A nglo- Amer- 
ican tradition for playing the 
J game as the rules provide, 
or as they may be authori- 
tatively interpreted. 

This* national sense* of de- 
cency has thus far, for near 1v 
two centuries, been more 
persuasive than dive bomb- 
ers. 

The present Court is like 
a slice of the country. The 
Chief Justice* Earl Warren, 
is a big hail-fellow as breezy 
as his native California— and 
a little inclined, in the view 
of some critics, to be too 
cheerfully quick and Western 
in settling some cases of old 



I faced, ascetic, with some- 
thing of the- worn, rubbed 
look of aft old and much- 
used law book* t . . 

The *urban, intellectual 
East is typified by Justice 
Felix Frankfurter of Mas- , 
'sachusetts, who is spry; witty, ' 
wiry and full of the joy of 
life. For years Frankfurter, a 
Franklin Roosevelt appointee, 
was looked upon with great 
fear by the ultra -conserva- 
tive* 
" t 

He was pictured as the 
head and master of a class- 
room radicalism that was 
training its junior officers in 
the Harvard Law School for 
the sole purpose of joining * 
Field Marshaf Frankfunertn 
an ultimate assault upon 
every Union League club and 
management group in this 
Nation. 

"phe Court has long 
memories of many Ironies. A 
present Irony is that Frank- 
furter, no doubt with sotne 
wry private thoughts, has 
become something of a hero 
to the legal conservatives. 

iPrtr tha fViiiff *%4 1AC0 *— - 

most polite and fair-minded 
way— is fundamentally di- 
vided along ' what might 
roughly be called conserva- 
tive and liberal lines. , 
And Frankfurter *some- 



tlon Is headed by Black and 
Warren, with , Just iceV.Wtf- 
liani 9, pouglas. In J tKelf 
company and Justice y?il- 
ttam J. Brennani .J^.;,a«ne> 
times— put not Always— wjt|i 

, The hard-core* j eonsejV*,- 
\ lives arejJusticea Hajold H, 

I Burton, rom c; ciart /and 
Charles E. Wnittaker. \ - 

' The two Justices ' who 'are 
perhaps the Court's but- 
standing Constitutional au- 
thorities, Frankfurter and 
JotiTi Marshall Harlan, form 
a generally uncommitted 
third force. On the whole* 
however, they are more like- 
ly to come down on the side 
of restraint than of innova- 
tion in questions of . the 
Court's proper powers. 

Through history the Court 
has been under intermittent 
attack. Ffanklin D. Roose- 
velt tried to pack it for being 
too conservative on economic 
issues. And where 20 years 
ago the advanced liberal* 
were after the Court, the 
ultra-conservatives are after • 
it today. ! -' ' v.- .;.. 

The Court that was too 
illiberal two decades ago is 
now, in the eyes of the right 
wing, far too liberal— main- 
ly because of its anti-segre- ' 
gation decision and It* vari- 
ous rulings restrictint Oovi 
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The senior member of tSe gres&ional acts — though 
Com* liT service, Hugo Black many in Congress have very 
| or/ilntinms, is as withdrawn ' often challenged his acts. 



munlsts or suspected Oom- 

|munists. : - ;'- .. 

The Brethren well know all 

this history. They are not, 

however, greatly disturbed; 

.Time Is Ion* uoon the Hi^H 

times Is actually the chief | Bench, and"' all things pass 
of the conservative group. ~ ■- - . . 

Generally speaking, he takes 
a rather traditional and re- 
served view of the proper 
role of the Court. He does 
gladly challenge con- 



away. Come next October, 
upon reconvening from the 
summer recess, the nine 
black-robed men, will flle"& 
at noon. The Crier will call 
out, upd save the United 
States and this Honorable 
Court!" And the long march 
of justice will gfj M>r tjHrll °n. 
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COMMUNISM AND SUPREME COURT 
-A GROWING DEBATE 

- Pro and Con by Senator Eastland and Senator Morse 



;■ r* v _ . sj^r ^v 5 *"™* 



The argument over the Supreme Court broke 
^out on the Senate floor last week. 

-It started with an attack on the Court by 
Senator James O. Eastland (Dem.l, of Missis- 
sippi, chairman of the Senate Judiciary Com- 
»mittee. 

Senator Eastland added up the records of 



Court Justices on all cases involving Commu- 
nism and reached the conclusion that some 
Justices consistently favor the Reds. He urged 
congressional action to curb the Court. 
- In reply, Senotor Wayne Morse (Dem J, of 
Oregon, defended the Supreme Court. He said 
it is preserving the bask rights of Americans. 
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fof/owing ore c^ccrpfi from a jpeecr. to the Senate b/ 
Senotor _ James _JX_ Caif/ond (Den. J, of Mississipp, July 10, 



Mr. President, the most graphic and effective wav to illus- 
Irate und portray the remarkable change and development 
that has taken place on the part of tin- Supreme Court in its 
attitude toward Communism, the Communist Party, and mat- 
ters involving subversive and seditious activities' is by way 
of a detailed study and anal) sis of all Supreme Court deci- 
sions invoking these matters. 

The Court is a composite of nine individual judges. Tin is. 
it is the attitude and position of each judge as an individual 
that is of critical and crucial importance 

For the purpose of clarity and simplicity the tables, charts. 



and tabulations divide the positions 
judges into those of pro-Communist or 
anti-Communist. When an opinion or 
vote coincided with the position taken 
by the litigant and was against the 
government, either State or national, 
and which decision favored the Com- 
munists or furthered the interest of or 
benefited the Communist Party gen- 
erally and weakened the internal secu- 
rity of the nation and the ability of the 
United States or the States to cope 
with Communist conspiracy or subver- 
sion, it is entered as "pro"- meaning 
pro-Communist. The negative posit inn 
is designated by "con'-contrary or 
anti-Communist, 

Mr. President, since J919 through 
Monday, June 2, 1958, the United 
States Supierne Court rendered 84 de- 
cisions involving Communist or subver- 
sive activities in cases where the posi- 
tion of the individual judge could be 
determined. 

In 24 years, 1919 to 1912, the Court 
decided only 1 1 ease* in this category. 
Of these 11 cases, the first seven Mere 
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decided against the Communist position and in favor of the 
Co v en unci it . 

Since 1943, seventy three cases involving Communism or 
subversion have been decided where the position of the in 
dividual judge could be ascertained. . . . 
* • * 
From 1943 through 1 95:1 , a total of 34 cases in these 
categories was considered, A majority of the Court voted 
m favor of the position advocated by the Communists in 
lo cases and held contrary to whit the Communists wanted 
in 19 cases. 

— Eur) Warren took the oath of office as Chief Justice in 
Ol toiler. 1933. In the 43i years since he has been Chief Jus- 
tice, the Court has consented to hear a fantastic total of 39 
cases involving Communist or subversive activities in one 
form or another. Thirty of these decisions have sustained the 
position advocated by the Communists 
and only nine have been to the contrary. 
r Even more significant than the over- 

all result of these decisions is an anal) sis 
of the votes and positions taken by the 
individual judges. This is from the tabu- 
lation previously introduced in the ~Rcc 
ord" which starts with the >ear 1943. 

Hu go Black participated in a total 
of 71 "eases and his batting average is 
an even J.fXX). Seventy-one times ht 
voted to sustain the position advocated 
by the Communists, and not one vote or 
one case did he decide to the contrary. 

Justice William DihiiIk n>Hif-m.twt 



Slightly jower than HJack s IWCmn- 
munist votes-66", anti-Communist— 3. 

It is hard for me to U'lievc, Mr. 
President, that the Coverumrnl, or the 
Slates, the Department uf Justice and 
the t'ederal Bu reau "of 7u\ irrigation, 
the congressional committees aud the 
I district courts and circuit courts of 
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Eastland: ''Curb this Court, restore balance of powers' 



inuously llirrtugliriut this 



ises and 



<u'd show 



bcr of the Court who has served continuously' throughout tliis 
period. He participated in 72 cases and I, 'is record shows- 
pro-Communist \oles-.V>; anti-Communist ~ Hi. 
-X».'n_<|lark wis appointed to tJie Court in HM9. He is the 
..st member now on the Court of a group composed of Clark 
Heed, and Min^i. who were consistently ant i -Communist 
J his is their rrrnid: 





i'm-Communist \ 


Clark 


18 


Heed 


M 


Burton 


32 


Minton 


in 



Burton is included above with his record of 32-37- he was 
more often with than against the strong anti-Communist 
judges. 

Here are the records of the remaining members of the 
presently constituted Court: 

Fro-Communist Votes Anti -Communist Votes 
Warren 36 3 

Harlan 20 J 4 

Brennan t# .7 

Whittaker 4 7 



Warren 
Harlan 
Brennan 
Whittaker 



Mr. President, I have here presented an over-all picture 
based entirely on a statistical analysis. I do not argue that a 
judge was always wrong in each and every individual deci- 
sion that might have a result favorable to the Communist 
position, What concerns me and is of vast concern to the 
American people is the pattern that has been developed and 
made clear by these facts and figures. 

Also, since the great number of cases considered in the 
categories that I have here discussed arise by virtue of writs 
of certiorari where the Court affirmatively decides what 
it shall consider and what it shall not consider, the star- 
tling increase in the number of decisions that favor the posi- 
; tion of the Communists can be justifiably held to be most 
significant. 

Even more important than the high proportion of cases 
which have been decided favorably to the Communist con* 
tention is the fact that increasingly, under Chief Justice War- 
ren s regime, the Court has been expanding its usurpation of 
the legislative field and purporting to make new law of gen- 
- era] application which will be favorable to the Communist 
position not only in the individual cases decided but in in- 
numerable other cases. 
_ ■ The one area where there seems to be some predicta- 
bility with respect to the Warren Court's action is where 
cases involve the interests of the world Communist con- 
spiracy and its arm in this country, the Communist Partv\ 
U.S.A, 

When delay is necessary to help the Communist cause, the 
Court delays. . . . 

The long-range intentions of the Supreme Court are ob- 
scure, as its language in some of these cases also has been. 
Perhaps we cannot say what the Court is trying to do, but we 
can see what it is doing: It is moving, step by step, paragraph 
by paragraph and decision by decision, toward establishment 
of the Communist conspiracy in the United States as a legal 
political entity, with just as much right to exist and operate 
as any political party composed of decent, patriotic Ameri- 
can citizens. 

When suppression would help the Communist cause, the 
Court has suppressed. , , . 

When pre-emption would help the Communist cause, the 
Court has pre-empted. . . . 



Courl has invented. 

When niisstatemer: 

Court has misstated. 



would help th 



lp the Communist c;mse, tb< 



How many more of these decisions must we take betweer 
the eves, Mr. President, before we admit that blows are be 
ins struck** How many more times must the Court demon 
strate apparent fondness for the Cummin, M eause, bcfon 
we admit the possibility of the existence oi such fondness: 
When do we begin to act in discharge of our responsibiliU 
to the people of the United States, and to the sovcreigi 
States we represent, to curb this Court and restore the balance 
of [lowers which is a basic requirement for the proper func- 
tioning, even for the ultimate survival, of our form of gov 
eminent? . . , 

Morse; Attack on the Court Is 
"The Most Dan tyerous^uKversiQn'' 

( Senator Wayne Morse 1Dem), of Oregon, responded tr 

j Senator Eastland's speech, which he described as "one or 

I the most serious attacks on the judicial process under the 

1 Constitution of the United States 1 have ever heard" Bx- 

\ cerpts from the response, as released by Senator Morse's 

J office on July 1 0: 

To make a statistical analysis of the decisions of 
individual members of the United States Supreme Court 
as they have applied the Constitution in accordance with 
their judicial trust, and then jump to the conclusion 
that, in protecting individual rights, in protecting the 
great civil rights guaranteed by the Constitution, they 
turn themselves into pro-Communist judges, in my judg- 
ment is such a travesty upon the principles of logic 
that I am aghast that I sat in the Senate and heard 
such non scquitur, fallacious reasoning presented on this 
. floor. 

Thank Cod for a Supreme Court which has the courage, 
in hours of hysteria, to hold true to the basic rights of free- 
dom guaranteed each citizen by the Constitution of the 
United States, without which rights we would not be in this 
chamber this afternoon as free men. ... 

It is the duty of the courts of the United States never" 
to allow political winds, political considerations, public 
hysteria or public bias to enter into the decision of such 
courts in applying the law to the facts of a case. * 

It is pretty sad— and I say this with a full understanding 
of the meaning of the sentence I now utter-that any attempt 
should be made to tear down the United States Supreme 
Court and its prestige before the American people. That is 
the most dangerous subversion that could be let loose in 
America. . . . 

I categorically deny, as a lawyer, that there is any justifi- 
cation, on the basis of the record of the present bench of 
the Supreme Court, for such a sinister attack upon those 
' great public servants as I have heard this afternoon. Agai* 
I say, thank God for the courts. 

With a prayer on my lips I say: Let us always hope that 
that Court will continue to sit there unsullied and unafraid. 
If there are those in this country who wish to take away 
from that Court the duty to protect the rights of American 
citizens under the Constitution, let them propose a con- 
stitutional amendment to do so, and see how much support 
they get in America. ltN&| 
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Tmminsthe 

r . -™ _ foreign affair* in 1 immediate political or legisl 
* mess and 5 to 6 million peo* I tive objective of their owa, , 
»it out of work, a substantial ; The battle cry of both campe 
*trt of the Senate seems de- is Reverse the Court** and tt, 
tefmined to escape from these does riot aeem to make muchM 
karsh .realities by le^glaUng difference what ia reversed."! 
In attacks upon t he SupremS j We do not believe that either V 
Court U these attaCK* m ftol I group reflect* the will of thai 
le Court | American people, and we urge 



ToUon 



..Tresult in anti-Supreme Court 
legislation, some Senators bet- 
ter apeak up on behalf of the 
^Court before it's too late.j.;V 
[■■' Not for a iong time have 
'there been as many bills to 
reverse decisions of the Su- 
preme Court as axe pending 
right now— bills to reverse the 
Mallory decision (preventing 
the use in evidence of illegal* 
ly obtained confessions), the 
Cole decision (limiting the 
Federal security program to 
sensitive jobs), the Kent deci- 
sion (protecting the right to 
a passport), the Nflson dec!* 
sion (keeping the states out 
of the "subversive" field). "-, 

In addition, there are also 
(ills to prevent federal courts i 
from reviewing State criminal 
trials on petition for habeas 
^corpus, to reverse a century or 
jmor*e of Supreme Court deci- 
sions on Federal-state rela- 
tions, and finally the Butler- 
Jen ner hill to reverse whole- 
sale the pro-civil liberties deci- 
sions of the Supreme Court 



C 



those Senators who believe 
deeply in the Bill of Rights to 
turn this attack on the Court 
into a great debate on the his- 
toric role of the Supreme 3 
Court in the protection <rff - - 
American liberties. - 1 %\ * 

One would liave thought iW/ 
that Congress, instead of at- ils 
tacking the Supreme Courts 
would pin a medal on it When ? 
Congress was in a strait- ^ 
jacket on the segregation j 
issue because of the veto 
power of its Southern minor- 
ity, the Court rescued our\ 
national integrity with its his-.: 
toric decision* against segre- 
gation. r x + -. ; '.,-■*. 

When Congress was unable/*; 
because of the seeming polite *' 
ical consequences in "soft*\ 
ness toward communism,'* to" 
resist legislation and invest!- £ 
gation in derogation of tradi- 
tional constitutional rights, r ' 
the Court stepped In to safe- 
guard those rights. It is irorie * 
that a Congress so in debt to i 
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ons oi me supreme court. :"-*« ~™*^™ ™ iU ucm w *. 
We in Americans for Demo- "f K l mn sn ° uja re PV « W * 

• tt« A~t; M l-ij ~* »_. a- attSCK. N K *. ■ • "Z ■ . v'v 

The bills with the greatest I 
chance of enactment are S. 654. 
(to reverse the tfelson dect > 
sion), S. 1411 (to reverse the! 
Cole decision), H. R. 11477 (to 
reverse the Mallory decision},*' 
and H. R. 8381 (to reverse the? 
long standing practice of Fed** 
era! judicial review of state 
criminal trials by habeas cot** 
P**)/ ' ^ - /' ; - H 

Tfcere M nc v emergency .that 
warrants actio* in, any of these } 
fields In the closing days oi 



cratlc Action hold strongly to 
the view that recent Supreme 
Court decisions have reaf* 
firmed the letter and spirit 
df the Bill of Rights and have 
, strengthened tbe processes of - 
t our democracy in jts lif $-and* 
i death struggle against commu- 
nism. The Supreme Court is 
once again playing its historic 
role as the balance wheel in 
our constitutional system: At 
the very time that the Exec- 
utive and Legislative branches 
of our Government are put 
'ting primary emphasis on Be- 

; curity at all cost*, the Court 

<ia protecting our great tradi- 
tions of civil liberty which 
,w01 always be the ultimate 
^guartlian of our security/ 
J Much impetus for reversing 
I these Supreme Court deci- 
- lions comes from those who 
oppose the Court's action in 



[Congress when fui]*debate j/3 

'mpossible. The Nelson m&\ 

'ole decisions are, over tw#^ 
'ears old and JfaUory over V? 
[year old. Nothing baa ha*w> 
pened in the interim that de** 
mands hasty action in any of 
these areas. If , Congress haai 
time for an Intrusion into the; 
field of the Bill of Rights, Hi 
would do far better to consider* 
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! safeguarding the rights of our t pending civil rights legislation * 
K Negro citttenr Impetus, "flso to implement the Supreme/ 
tt^ft* 8 from those y ho tTe un " Court's decisions outlawing i — 
IVUling to accept the great segregstlon. "^Jc^^J 
prtajpteaof the Bill of Rights > , JOSEPH LTRAUH *Tk ■ f 



^ 



REC-97 

Alii 



NOT RECORDED 
167 AUG 14 1958 




Wash. Post and BI4 
Times Herald 

Wash, News 

Wash. Star 

N. Y. Herald 

Tribune 

N. Y. Journal- 

American 
N. Y. Mirror 



N. Y. Daily News 

N, Y, Times 

Dail, Worker 

The Worker 

New Leader — 



Date 



AU6 S 1955 






< 
**> ~T-iif (S* Y.' 7-1 8-5 B) 






4*^*' 





8 



1 
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Tjy * decisive vote. In 
which tlje conservative 
Republican - southern 
fDemocratfe coalition pre- 
fvalled, the House of Rep- 
Jresentatives recently 
I passed a bill Uigfilg the 
fpower of the^SjBgfifflfi ^ 
L to strike down State p 
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Eder what Is called 
bctrine of pre-emp-. 
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52 AUG 2 5 1958 



* ttoJiT 
g^Thia bill, with some 

changes, has been ap- 
proved by the Senate Ju- 

dietary Committee and 

should reach the Senate 

floor in the final days of j£. 

this session. Some such ^ 

legislation has been urged r ' 

ever since the Supreme , , 

Court, in a series of deci- ^ 
: slons two years ago, 

reached far into the field 

of legislation and serious- 
« ly impaired the cpnstitu- -■ vj 
' tional powers of the States 
■ to protect their interests, . ,, 
I notably in the fields of an- 
; tisubversive activities. 

i 

P Thelerms of the House *$■ 
[ bUHjEgU) are simple. IU 

* firsfsection provides that <■■ 
r "no act of Congress shall % 
[t* construed as indicating > 
fan intent on the part of & 
% Congress to occupy the $ 
I field in which such act op- * 

| erates, to the exclusion of $ 

ail State laws on the same . ft 

subject matter, unless - 

such act contains an ex- I 

press provision to that ef* f 

feet, or unless there is a f 

direct and positive conflict ] 
■ between such act and a , 

State law so that the two t 

c a n no t be reconciled or t 

consistently stand togeth- ' 

t then, apparentlyto nail \S^ 7 

fject of sedition. » further N0T ftF"rmDED - 
iinHa Ep^ . J . « 167 AW 21 , 1958 
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— ite JtnficBfJ? 
Committee'! bill u ap4 

£ roved limited itself to th* 
itter section of the House 
i bill, but the chairman as- 
serted that member* of the 
committee might offer the 
more sweeping provision 
of the House bill in the 

( p shape of an amendment 
on the Senate floor* 
■ ■ * v -'■■ / 
■■■■■■■■', •';>--; 
Since the Supreme 
t Court went far beyond 
j,. State laws on sedition* in 
% its wholesale emasculation 
j, of the powers of States, it 
wduld seem the better part 
*. of wisdom for the Senate 
i- to make the terms of the 
>- curb generaL For under 
the impetus of the almost 
fanatical teal of a major- 
ity of this court to Umit 
the powers of the States 
and to extend Federal 
power, no one can know 
v where it will strike next 

To provide in every act of \ 
■. Congress that Federal pre- 
L emption shaU not apply 
f would seem to be a cum- 
* bersome way of putting 
\ into effect a power clearly gf 
. within the Jurisdiction of w 
|. Congress. The Constitu- %- 
1 tion clearly gives Congress * 
i power to define within | 
? certain limits the Jurisdic- I 
j tion of the Supreme Court, f 



% 







| and it specifically " pro- 

j vides that "the powers not 
delegated to the United 
States by the Constitution] 
nor prohibited by it to the/ 
) . States, are reserved to thai; 
States respectively, ortA: 
the people." / : ^r 

i Since the amazing in# 
vaslon of the ri^itsa^Ju 
authority of ; th$ Slates.* 
began five #ear* ag&J^f 
numerable lawyers *bose? 
capacity 4s ^ust ai^fcrtat -.. 
as that of any of the pres-" 
ent members otifie fcourt,* 
and much, mucfo greater ^ 
than thai ok&ane mem*' 

.pate, hevft ^6ndefaned*the 



r 



wmv .ff i ^ /.'. j i " ii[w m * ^ 

JlLlsiiui Tfi the Nelsui Us* 

^specially, th* tehn "iatf 
delivery? was quite getf* 

[eran^uspd,:^..^^ ,-j: 

A far greater Jurist than' 
, any of those now sitting, 
L Chief Justice Harlan F. i 
t Stone, said of this theory* 
* of pre-emption, now as-* 
' serted by the court, In a > 



i case in 1942 
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I "Due regard for the 

^ maintenance of our dual - 

system of government de- 

5 mands that the court do 

I not diminish State power 

J by extravagant inferences 

' regarding what Congress 

might have intended if it 

' had considered the mat- 

1 ter, or by reference to 

> their own conceptions " of 

*" a policy which Congress 

has not expressed and is 

not plainly to be inferred 

from the legislation which 

it has enacted*" 

It is a bit difficult for 
the layman to understand 
the reasoning of a court 
which interpreted a Fed- 
eral law on sedition as 
having excluded the States' 
from legislating on the 
subject wh$n the original 
sponsor of that Federal 
legislation is still aliv» f 
and able to tell what was 
in his mind and what he 
knows to have been in the 
minds of his colleague* 
when they voted for it 
But that Is the precise sit-; 
uation now, and fortunate- 
ly that sponsor. Rep* How-, 
ard W. Smith of Virginia, 
Is mostly responsible for 
the salutary curb of the 
presumptuous court whjchf^ 
is uuw fcefore the fiauu t^J 
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^J3ie Department of Justice made public today the foll< 



c~ 



stating its position on several legislative measures pending in Congress; 

August 18, 1958 




Honorable James 0. Eastland 
Chairman; Committee on the Judiciary 
United States Senate 
Washington, D. C. 

Dear Senator; 



■^r 



I unde^fl^nd that the Senate will soon consider various bills dealing 
with recent supreme Court decisions. It may be helpful, therefore, if the 
views of the Department of Justice on these measures, are restated at this 

time J 



Some of this legislation permits of full and unencumbered consideration 
Jand discussion of a concrete question and these bills are not opposed by the 
Department. Thus ^H. R. 13272, a bill now on the Senate Calendar "To amend 
section 2335, title IB, United States Code, t o def ine. the ter m 'org anize' as 
used in that section/ 1 is directed to one facet of the Supreme Court decision 
in Yates v. United States , 35!* U. S. 298. In that case the Supreme Court 
held that Congress intended that the term "organize" as used in the Smith 
Act does not incioda Bucfe apijivities as the recruiting of members, the 
organizing of clubs within the framework of the Communist Party, etc. Ihis 
I bill would redefine "organize" in unmistakable terms. It would constitute 
\& ciear statement of Congressional latent in a single field and so we support 
"this, bill. 






Another measure which has the virtue of attempting to meet only one 
problem, thereby avoiding the possibilities of varied, unanticipated, and 
undesirable consequences, ii ^B^R. 11^77 . a bill "To amend chapter 223 of 
title 18, United States Code, to pr oviri » f py jjig^rimlgflj^i! of_g Ar tAin 
evidence , and for o ther purposes , " 
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It is directed to the law enforcement problem raised by the Supreme 
Court decision in MaUory v. United States , $5k U,B. W*8. Its scqpe is 
□arrow* It is aimed at one legal problem* Its effect nay be anticipated. 
In the Mallory case, the court ruled infediniasible a confession made during 
a delay between arrest and artfeighiiiekt Vhlch the court considered to be 
unnecessary* 2he bill would provide that evidence, including statement* 
and confessions, otherwise admissible> would not be Inadmissible solely 
because of reasonable delay In taking an arrested person before a com- 
missioner or other officer empowered to commit persons charged with 
| offenses against the laws of the United States. We have no objection to 
the enactment of this bill* 



i 



A third measure which is likely to be placed before the Senate would 
amend Title 18 of the United States Code to authorize the enforcement of 
State statutes prescribing criminal penalties for subversive activities. 
This legislation is directed at the effects of a specific court decision, 
Pennsylvania v. Nelson , 359 u * s « **97* ** provides that certain Federal 
statutes prescribing criminal penalties for subversion or sedition against 
the United States or any state shall not prevent the enforcement in a 
atate court of a state statute prescribing penalties for such activities. 
In the Kelson case the Supreme Court held that a conviction under the 
Pennsylvania law of sedition against the United States could not be 
sustained because the Federal statute (Smith Act, 18 U.S«C. 2385) had pre- 
empted this field of seditious activity.^V-S.ejlf overcomes the effect of 
the Nelson case by specifically providing tEatCongr ess does not intend to 
pre-empt the field to the exclusion of state law in this area of subversion 
and sedition. We supported similar legislation in the last Congress (S. 
3617) and reiterate that support now. 

Another bill important to state-federal relationship although not to 
any recent Supreme Court opinion and which I have been informed will be 
considered i^% 8. JljgL, a bill "lb amend section 225^ of title 28 of 
the United States Code in reference to applications for writs of habeas 
corpus^ by ^ persons in custody pursuant ^to the judgment ~ot a "state court /' 

Section 225 1 *- of title 28 of the United States Code now provides that 
no application for a writ of habeas corpus In behalf of a person in custody 
pursuant to a State court Judgment shall be granted unless it appears that 
the applicant has exhausted the remedies available in the- State courts or 
that there is either an absence of available State corrective process or 
the existence of circumstances rendering such process ineffective to protect 
the rights of the prisoner* It also provides that an applicant shall not 
be deemed to have exhausted the remedies available In the State courts if 
he has the right under the law of the State to raise the question presented • 

H. R. 8361 would add to the foregoing the proviso that application 
for a writ of habeas corpus may be entertained only if a substantial federal 
constitutional question is presented which was not theretofore raised and 
detennined, which there was no fair and adequate opportunity theretofore to 
raise and have determined, and which cannot thereafter be raised and 














determined in the state court by &fi ofrder or judgment subject to review 
by the Supreme Court of the United States on writ of certiorari. Die hill 
would also limit review of an order denying an application for a writ of 
habeas corpus to a petition for a writ of certiorari in the Supreme Court 
which must be filed within thirty days after the entry of such order. 

This hill has heen supported by the Department of Justice which has 
joined with the Judicial Conference of the United States , the Conference 
of Chief Justices and the Association of State Attorneys General in urging 
its enactments. 
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i Although the department supports these four measures there is one 
I which it earnestly opposes r^ JE. R. 3 wh ich , al though not reported by the 
Judiciary Committee, will probably be offered as an amendment t , < frs^ g3 7 
which has been reported* H. R. 3 is designed to revive certain state lavs 
previously held unconstitutional because of their conflict wi th federal 
statutes. It proposes to change the effect of these federal statutes, not 
by openly amending them but by passing a retroactive rule of interpretation 
to change the meaning the courts have given to the words nov contained in 
these statutes without changing the words themselves. Ihe bill is so 
broadly drawn that its effect can not be foretold and if it is effective, 
it must change the meaning of statutes conclusively interpreted many years 
ago, basic statutes under which millions of dollars have been invested and 
under which important human relationships have become fixed. 

V 

Section 1 reads as follows : 

"No Act of Congress shall be construed 
as indicating an intent on the part of Congress 
to occupy the field in which such Act operates, 
to the exclusion of all State laws, on the same 
subject matter, unless such Act contains an 
express provision to that effect, or unless 
there is a direct and positive conflict between 
such Act and a State law so that the two cannot 
be reconciled or consistently stand together/' 

., Ibis section would attempt to apply a new rule for determining the 
: s *sfcent of not only the present Congress or of a future Congress > but also 
previous Congresses whose intent is a long concluded fact not subject to 
Change by legislative fiat. It would provide that there was no intent to 
occupy a field to the exclusion of State laws unless the federal statute 
contains an "express provision' 1 to that effect or unless there is a "direct 
and positive conflict" so that they cannot consistently stand together. 

There are relatively few federal statutes containing express provisions 
preempting the field. Major laws relating to interstate enterprises, and 
others in fields of heretofore undoubted federal pre-eminence, such as 
bankruptcy and immigration, contain no such provisions* In these fields 
there is serious question as to the effect of Section 1 u$>on heretofore 
existing court rules of interpretation - whether there is any difference 
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between the "direct and positive? 1 conflict teet contained in the bill, and 
that **ich the courts have heretofore applied. 

Ihere vera declarations by Congressmen favoring the bill in Committee 
and on the floor of the House that the first section of H. B. 3 is merely 
declaratory of existing law. Ordinarily, Congress should not be called 
upon to perform a useless act, especially when it would give rise to great 
uncertainty in so many vital areas of Federal-State relations. Some 
proponents of this measure believe that it will change existing law. 
Indeed Congressman Howard W. Smith, who introduced the bill, testified 
before the House -Judiciary Committee that he had no interest in the bill 
unless it was made retroactive. 

If it would change the law, then innumerable questions arise as to 
how far and in what fields changes in the law are intended to be wrought. 
These changes in a multitude of Federal- State relationships will be un- 
certain in extent and meaning until the courts have passed on the numerous 
questions raised. 

The principal area in which Federal legislation comes into conflict 
with State legislation covering the same field is that in which the 
commerce power is exercised. There are, of course , many other fields 
in which problems of concurrent jurisdiction arise; control of aliens by 
requirement of registration, E ines v. Eavidowitz , 312 U.S. 52; authority 
over immigration, Tfekahashi v. Fish & Game Commission , 33^ U.S. ^10; 
labor-management relations, Garner v. Uteamsters, Chauffeurs, etc. Union , 
3h6 U.S. 1*85- 

For the farmer and the businessman in interstate commerce H. R. 3 
creates the serious possibility of multiple and different regulations by 
49 jurisdictions* A striking but typical ejcample is given by the Vice 
President and General Counsel of the Association of American Railroads: 

"Enactment of H. R. 3 without language excepting its 
application to carriers subject to part 1 of the Interstate 
Commerce Act such as railroads would create chaos in the 
field of Federal regulation of the railroads. For example, 
in areas now pre-empted by Federal legislation such as: 
(1) rates s H. R. 3 might lead to establishment of 
multitudinous rates on a single commodity depending upon 
the action of State courts and juries as to a reasonable 
rate; (2) penalties , many antiquated State laws are in 
existence and would have application to interstate rail 
transportation service if H. B. 3 v ^ r ^ enacted, including 
nullifying car service orders of the Interstate Commerce 
Commission; (3) safety appliances and free interchange of 
rolling stock among railroads in this country, H. R. 3 
would permit the substitution for Federal law of innumerable 
and conflicting State statutes requiring particular safety 
devices on railroad rolling stock; (k) locomotive inspections , 
conflicting State lavs might be given full application with 
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' resulting intolerable operation conditions; (5) hours 
of service , the diversity of State deployment laws is 
a matter of common knowledge and enactment of H- R. 3 
vould lead to untold complications and additional 
expense in complying therewith as compared to existing 
Federal law. Cannot overemphasize the under eirable 
nature of and chaotic condition that would be created 
in the field of interstate railroad transportation by 
enactment of H. R. 3 without language excepting its 
application in instances of railroads subject to the 
Interstate Commerce Act." 

Similarly, farmers and marketers of agricultural produce complying 
with the Federal Pood, Drug and Cosmetic Act might be subject to 
prosecution under numerous state laws which set up different and varying 
standards for compliance. (See Savage v. Jones , 225 U.S. 501.) 

Warehousemen subject to Federal regulation with respect to rates, 
discrimination, rebates, service and other matters might become subject 
to state regulations with respect to the same matters ♦ 

Even in an area traditionally the responsibility of the Federal 
Government because of its intimate relationship to international affairs, 
there might be troublesome conflicts. In the field of immigration, for 
example, an alien subject to comprehensive Federal registration procedures 
might find himself subject also to discriminatory and burdensome State 
legislation destructive of the personal protections afforded him by the 
Federal law. (See Hines v, Davidowitz , 312 U.S. 32). 

It seems doubtful, indeed that Congress would want such results to 
flow from the passage of H» R. 3, but the difficulty with section 1 is that 
no one knows what specific results are intended or will ensue* At the end 
of a long series of lawsuits it is possible, as some of its proponents 
contend, that the courts might construe H. R. 3 as merely declaratory of 
existing law. Daus interpreted, the bill would be a useless piece of 
legislation producing untold confusion and burdening the courts with a 
rush of litigation to no avail. However, I doubt that any member of the 
Senate, or that any other person, can foresee with clarity the change this 
hill is, intended to make. Ihis is not merely the usual fear of litigation 
which accompanies all legislation. Usually such fear is as to a single 
field and is resolved with one or two cases. 3bis bill will provoke 
litigation at every point of Federal- State conflict no matter how ancient 
and well settled. 

It is thoroughly understandable that Congress should desire that its 
legislative intent be properly interpreted by the courts, but this 
understandable objective cannot be achieved by adding H. R. 3 to the statute 
books. Its passage would muddle and becloud not only these particular 
fields in which Congress desires legislation to change the effect of certain 
Judicial decisions, but also innumerable fields wherein delicate Federal- 
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State relationships are now balanced as a result of long established court 
decisions, and fields which Congress in passing H. B. 3 would not interfere 
with if they were studied in detail* 

S. 337 is prospective only and thus much less objectionable although 
it will still leave the question of the extent of change, if arty, intended 
in existing rules of interpretation and although it will add difficulties 
in the case of amendments hereafter passed to statutes already in existence* 
ISIlJ It is possible that the amended statute would thereafter be forever subject 
to dual rules of interpretation, one for that part which would antedate the 
enactment of this bill and another for the additions or changes made there- 
after. It is also possible that an amendment to an existing statute might 
be held to have the effect of making the entire statute subject to the new 
rules of interpretation* The confusion which would be created argues 
strongly against its enactment. 

I understand that one other bill which relates to recent court 
decisions ^8, 26^6 f may also be subject to debate. 3he Department's 
position as to it is fully explained In the letter of the Deputy Attorney 
General to you dated April 17, 1958, 



i In summary, permit to urge that action be withheld onH. R. 3 and to 

recommend instead passage of carefully studied precise measures such as 
S. 65U, H. R. 13272, and H. R. 11*77- 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely, 



Attorney General 
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